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JURISDICTIONAL STATEMENT

This case is an appeal for judicial review of the August 27, 2009 Findings of Tact,
Conclusions of Law and Confidential Final Order Accepting Final Examination Report as Tiled
issued by the Director of the Missouri Department of Insurance, Financial Institutions and
Professional Registration in In re Central United Life Insurance Co., Missouri Market Conduct
Examination, No. 090814644C, accepting the Final Market Conduct Examination Report of
Central United Life Tnsurance Company as filed pursuant to 20 CSR 100-8,018(1){(G)1.

This Court has jurisdiction to hear Petitioner’s petition for judicial review in a contested

case pursuant to § 536.100 and § 374.055 RSMo (Supp. 2009) and consistent with Article V,

Section 18 of the Missouri Constitution.



STATEMENT OF FACTS

A, Introduction

Petitioncr Central United Life Insurance Company (the “Company”) marketed and sold
cancer insurance policies in Missouri. Thesc were guaranteed renewable policies subject only to
the Company’s right to amend premium payments. These policics agreed to pay policyholders
the “actual charges,” an undefined phrase, for certain covered medical services. The marketing
materials utilized by the Company and its predcccssofs indicated that the Company would pay
for these medical services “regardless” of or “in addition to” other insurance the policyholder
migl‘lt have, and for years, the Company did pay the medical provider’s actual charges without
regard to payments made by its policyholders’ major medical plans or other medical care
coverage.

In February 2003, the Company changed the way it administered these policies. Now the
Company would only reimburse its policyholders the amount their medical providers
contractually agreed to accept from other health carriers for their scrvices instead of what these
same providers would have charged those who l.acked other health coverage. The Company did
not immediately notify its policyholdcers that it was making thig unilateral change, and it did not
ofler its policyholders an option to accept this change or pay higher premiums. Rather, it made
the change to cffectively reduce the benefits being collected by its cancer-stricken policyholders
and continue collecting premiums from its healthy policyholders without any notice to the latter
group of the change. In this way, the Company continued to collect premiums from the
maximum percentage of its non-cancer-stricken policyholders, some of whom would have left if
they had been exposed to higher premiums or reduced benefits, and unilaterally and without

consideration reduced the amounts paid to its cancer-stricken policyholders.



B. Statement of Facts

During 1997, the Company acquired guaranieed rencwable cancer insurance policies that
had been issued by Dixie National Life Insurance Company (“Dixic”) and Commonwealth
National Life Insurance Company (“Commonwealth™). Tr. 36, 83; Company Brief, p. 7, 4 7.
The Company administered Dixie policy forms CP-1004 and CP-1005 and Commonwealth
policy forms CEP-350-MAX-COMB, CEP-93ULT, and CEP-93CONV. Ex. 20(7)." Sometime
aftcr 1997, the Company developed and marketed its own guaranteed remewable cancer
insurance policies via policy forms CP-1003-MO and CP3000AMO. Id; Tr. 35-37. Under all
the policies, the only term that the Company could unilaterally change was the amount of the
premium it charged the policyholders. See, e.g., Bx. 20(7, p. 2).

When the Company acquired closed blocks of business from Commonwcalth and Dixie,
it did not then, or thereafter, file a statement with the Department to withdraw Commonwealth or
Dixie’s advertising forms. Those advertisements included the following: ?

1. Form BCEP-94 advertised “actual charge” benefit Policy Form CEP-93ULT. Ex. 2005,
pp. 9-12). On the lower half of page 3 of Form BCEP-94, below the bolded, large type
heading, “Why does this outstanding policy deserve your consideration?” are six bullet

point ilems in bold type. The second bullet point states: Tt pays regardless of other
insurance you may have!” /d. atp. 11.

2. Form CP-1005-Rev.3/88 advertised “actual charge” benefit Policy Form CP-1005. Ex.
20(5, pp. 6-7). Form CP-1005-Rev.3/88 lists six items under the heading Additional
Benefits. The first and last bullet items appcar in bold type and state:

e “*Pays in addition to all other insurance”
e “¥*Pays directly to you”

' Exhibit numbers correspond to the item numbers on the Index to the Record on Review. The
exhibits numbers assigned to specific exhibits presented at the hearing appcar in parentheses. Therefore,
Ex. 20(7) references the Record on Review item 20, and exhibit 7 within that item.

? The bold, underline and/or capitalization appear in the original documents for the following five
sub-points.



3. Form NCP-5-(Rev.9/92) advertised “actual charge” benefit Policy Form CP-1004. Ex.
20(5, pp. 3-4, 17-20). Form NCP-5-(Rev.9/92) stated in bold type and in the largest font on
the page “PAYS IN ADDITION.” Below that, also in bold type but in slightly smaller font,
reads “to any other insurance, private or governmental, including Medicare, and
directly to you or whomever you designate, No reduction in bencfits at any age.” /d at
p- 5.

4. Form CP-1003-GN-7/96 advertised “actual charge” policy form CP-1003. Al the botlom
ol the second page, Form CP-1003-GN-7/96 includes a list of six items describing the policy
on the front page. The second item on this list states, “PAYS IN ADDITION to any other
insurance, private or government, including Medicare, and dircetly to you or whomever you
designate.” Ex. 20(5, pp. 13 - 16).

5. Forms CP3000A 0102-MQ and CP3000A-CC-0202 (AR, IL, MO) included substantially
the following language: “PAYS IN ADDITION to any other insurance, private or
government, including Medicare, and directly to you or whomever you designate.”
Forms CP3000A 0102-MO and CP3000A-CC-0202 (AR, I1., MO) do not include a definition
or explanation of the term “actual charge.” Ex. 20(6, pp. 5-14).

The policies administered and initiated by the Company contain “actual charge” benefits
whereby the Company agrees to pay benelits to policyholders based on the “actval charge” for a
variety of medical and non-medical services related to the treatment of cancer. Company Brief,
p. 7, 19. None of the “actual charge” benefit policies or markcting materials at issue in this
litigation contain a definition of the term “actual charge” or an explanation that “actual charge”
benetit claims would be administered based on “the amount(s) actually paid by or on behalf of
the Covered Person and accepted by the provider as full payment for the covered services
provided” until December 2003. Company Brief, p. 8,  10; Report, A-24. 3

Prior to February 1, 2003, the Company paid “actual charge” benelits bascd on bills,

statements, or whatever document the policyholder received (rom the health care provider. Tr.

49; Company Drief, p. 8, 11. By February 2003, health carc providers frequently accepted less

* The Market Conduet Final Examination Report (“Report”™) appears in the Recard on Review,
Exhibit 20, which contains all of the hearing exhibits. For convenience, a copy of the Findings of Fact,
Conclusions of Law and Confidential Final Order Accepting Final Examination Report as Filed (“Order”)
is attached in the Addendum. The Report is attached to the Order. A-24, for example, denotes page 24
of the Addendum.



than the “actual charge” as full payment based upon discounts negotiated with major medical
insurers and Medicare. Company Brief, p. 8, 1] 12.

Beginning February 1, 2003, the Company changed how it administered “actual charge”
claims, ‘I't. 50. From that date forward, the Company administered “actual charge” claims such
that “actual charge” now meant “the amount(s) actually paid by or on behalf of the Covered
Person and accepted by the provider as full payment for the covered services provided.” Ex.
20(4); 1r. 50. Beginning on or after February 1, 2003, the Company also began requiring
Explanation of Benefit forms (FOBs), Medicare Benefit Summaries, or other proof of loss
documentation to show “the amount(s) actually paid by or on behalf of the Covered Person and
accepted by the provider as full payment for the covered services provided.” Ex. 20(4); Tr. 50,
The Company did not notify its sales agents of the changed administration until sometime in July
2003, Tr. 192, The Company changed its administration procedures, at leasl in part, to
minimize premium increases. Company Brief, p. 9, §15.

Because some policyholders had “been relying on that amount,” the Company continucd
to administer existing or “current claim status” “actual charge™ claims in the same¢ manner as
“actual charge” claims administered prior to February 2003. Tr. 51-52. ‘These policyholders
would have been paid a lesscr amount had the Company applied the new claims administration
method.

The Company alse continued to pay new “actual charge” claims filed by policyholdcrs
without other primary health insurance in the same manner as “actual charge” claims
administered prior to February 2003. Tr. 104-105. This is because policyholders without other

primary health insurance do not receive EOBs or Medicarc Benefit Summaries that reflect lesser



negotiated rates. In some cases, otherwise uninsured policyholders were paid a larger amount by
the Company than patients and policyholders with other insurance. Jd

On July 1, 2003, the Company sent a self-described “IMPORTANT NOTICE
REGARDING CANCER CLAIMS” to all existing “actual charge” benefit policyholders
regarding its changed administration of “actual charge” claims. Tr. 60; Ex. 20(4). The notice
informed policyholders that, because of this change, EOBs, Medicare Benefit Smﬁaﬁes, or
similar documents would be required as part of proofs of loss to show the amount of money a
provider agreed to accept as full payment for covered services. Jd.

The Company marketed Policy Form CP3000AMO, which did not include a definition of
“actual charges” from July 1998 until December 2003. Ex. 20(3). The Company never revised
the marketing materials used in Policy Form CP3000AMO solicitations to incorporate a
definition or explanation of “actual charge™ before it discontinued marketing the policy. Tr. 188.

The term “actual charge™ was not defined or explained in any of the Company’s Missouri
marketing materials until October 2003. Report, A-24; Company Brief p. 8, § 10. On or about
October 16, 2003, the Company mailed Endorsement Form CP3ACEND to existing
policyholders and began attaching Endorsement Form CP3ACEND to new Policy Form
CP3000AMO policies. Report, A-31; Ex. 20(4). Endorsement Form CP3ACEND included a
definition of “actual charge.” Ex. 20(4).

Prior to October 2003, none of the Company’s marketing materials explained that “actual
charge” benefit claims would be administered based on “the amount(s) aclually paid by or on
behalf of the Covered Person and accepted by the provider as full payment for the covered
services provided.” Tr. 187-188. None of thc marketing materials created by Dixie or

Commonwealth that advertised policies for which the Company was liable explained that “actual



charge” benefit claims would be administered based on “ti’lﬁ amount(s) actually paid by or on
behalf of the Covered Person and accepted by the provider as full payment for thc covered
services provided.” Jd No advertisement for Dixie, Commonwealth, or the Company’s “actaal
charge™ benefit policies, prior ta October 2003, explain that the amount of “actual cost” bencfits
payable may depend upon the policyholders’ “other insurance.” Id.

Long after the Company changed how it administered “actual charge” policics in
February 2003, it received correspondence from two Department employees rcgarding the
practice in October 2003, August 2005, September 2003, and Oclober 2005. Ex. 20(W, X, Y,
and Z). The Department employees were assigned to the Division of Consumer Affairs. /d.
Neither had authority to speak {or the Department as a wholc or compel the Company to take
alternative action regarding its payment of “actual charge” benefits. ‘Ir. 214,

C. Procedural History
- Through the Division of Market Regulation (“Division”), the Director initiated a market
conduct examination of the Company covering a period from January 1, 2002 through December

31, 2004. Rceport, A-23. The primary purpose of the examination was to determine whether the

- Company complied with Missouri laws and Department regulations in its markeling,

underwriting and administration of cancer and specified disease health insurance policics. The
examination took place in 2006 and was conducted by James (Jim) Mealer and Jim Casey on
behalf of the Department. Report, A-39. The examinatiqn was completed on August 26, 2008,
the date the examiners issued their drafl report. Jd. Between August 2008 and June 2009, the
Division and the Company engaged in discussions concerning the draft report and other pending

litigation (Skelton v, Central United Life Ins. Co.) pursuant to the process outlined in § 374.205

* The Division of Market Regulation, which was responsible for conducting the market conduct
examination, is now known as the Division of Insurance Market Repgulation.
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and 20 CSR 100-8.018 Post-Examination Procedure whereby the Company is authorized to
submit wrilten comments and ncgotiate modifications to the examination report.  See Ix.
20(MM); Company Letter, A-42,

The Final Market Conduct Examination Report (“Report™), dated Tuly 10, 2009, was
delivered to the Company on or..about July 13, 2009. Report, A-39; Company Brief, p. 12, § 31,
The Report criticized, infer alia, the Company’s changed administration of “actual charge”
benefit policies which the examiners allege resulted in 1) a reduction in the amount of benefits
payable; 2) an increase in consumer complaints; 3) increased litigation against the Company; and
4) morc time consuming claims processing because the Company began to ask for Explanations
of Benefits from policyholders’ primary health plan or Medicare henefits summaries. Report, A-
20-39.

On August 13, 2009, the Company petitioned the Director to modify the Report and for a
hecaring. Company Brief, p. 12, ¥ 32; Request to Modify and for Hearing, SROR 1> On August
14, 2009, the Director appointed Department Senior Enforcement Counsel Mary Erickson o
serve as hearing officer and ordered a hearing for August 24, 2009. [x. 1. On August 17, 2009,
the Company requested that the hearing officer continue the hearing until to August 25, 2009.
Ex, 3. This request was granted. /d. On August 18, 2009, the Company filcd a second request
for a continuance. Ex. 4. The hearing officer deniced this request. Ex. 10.

At the hearing held on August 25, 2009, the Division and the Company appeared by
counsel, presented documentary and testamentary evidence, and cross-examined witnesses. Ex.
20. Both partics submitted proposed findings of fact, conclusions of law and order. Ex. 11 and

18. On August 27, 2009, the Director issued his Findings of Fact, Conclusions of l.aw and

* This Request has been included in the Supplemental Record on Review (SROR). SROR |
denotes the item number in the Supplemental Record on Review filed by separate motion.

8



Confidential Final Order Accepling Final Examination Report as Filed (“Order”) under 20 CSR
100-8.018(0)XG)(1). Order, A-1. The Order accepted the Report, dated July 10, 2009, as filed
and ordered the Enforcement Section of the Dcpartment to initiate appropriate legal and
regulatory actions consistent with the findings in the Report and Order. Order, A-18. This

appcal followed.



STANDARD OF REVIEW

Article V, § 18 of the Missouri Constitution prescribes that judicial review of the final
deeision of an administrative agency “shall include the determination whether the samec [is]
authorized by law, and in cases in which a hearing is required by law, whether the same |is]
supported by competent and substantial evidence upon the whole record.”

For review of an agency decision in a contested case, § 536.140.2 RSMo (Supp. 2009),
requires the reviewing Court to determine whether the agency action:

(1) Is in violation of constitutional provisions;

(2) Is in excess of the statutory authority or jurisdiction of the agency;

(3) Is unsupported by competent and substantial evidence upon the whole record;

(4) Is, for any other reason, unauthorized by law;

(5) 1s made upon unlawful procedure or without a fair trial;

(6) Is arbitrary, capricious or unreasonable; or

(7) Involves an abuse of discretion.

In reviewing the agency decision, the Court must “defer to the [agency’s]
determination rcgarding ‘weight of the evidence and the credibility of witnesses.”” Lagud v.
Kansas City Bd of Police Comm’rs, 272 S.W.3d 285, 290 (Mo. App. W.D. 2008) (citation
omitted). If the agency “has reached one of two possible conclusions from the evidence, |the]
reviewing authority will not reach a contrary conclusion even if it could reasonably do so.” Id.
The reviewing Court defers to the agency’s findings of fact, if supported by the cvidence. Id.;
Teague v. Mo. Gaming Comm’'n, 127 8.W.3d 679 (Mo. App. W.D. 2003). Courts presume that
decisions rendered by an administrative agency are correct, in that a strong presumption exists of
validity in favor of administrative decisions. White v. Division of Family Servs., 634 S.W.2d
258, 260 (Mo. App. E.D. 1982). “A dccision is not arbitrary or unreasonable merely because the

court on appeal might have reached a contrary conclusion upon the same evidence.” Chrismer v.

Missouri Div. of Family Servs., 816 8.W.2d 696, 700 (Mo. App. W.D. 1991). That the court
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might have rcached an opposite conclusion from a de rove consideration of the record or
evidence is neither of conscquence nor determinative. Morton v. Missouri Air Conservation
Comm’'n, 944 S.W.2d 231, 236 (Mo. App. S.D. 1997). “Where the evidence before the agency
would warrant either of two opposing conclusions, [the court is] bound by the agency’s
findings.” Id. The Court “gives no deference to the agency’s conclusions of law, which are
reviewed de novo.” Colyer v. State Bd. of Registration for the Healing Arts, 257 S W.3d 139,
143 (Mo. App. W.D. 2008) (citations omitted).

The scope of this Court’s review of the administrative decision is limited to matters that
arose before the administrative agency and deals only with questions of law that appear on the
face of the record. Boyer v. City of Poiosi, 38 S.W.3d 430, 434 (Mo. App. ED. 2000); §
536.140.3. This Court must examine the record in the light most favorable to the Director’s
Order. State ex rel. Family Support Division v. Foster, 174 S.W.3d 589, 590 (Mo. App. S.D.
£ 2005).

The Company, as the party aggrieved by Director’s administrative decision, beats the
burden of persuasion before this Court to show why the administrative decision is in error.
Versatile Mgmt. Group v. Finke, 252 S.W.3d 227, 232 (Mo. App. E.D. 2008). In accordance
with § 536.140.5, this Courl shall “render judgment affirming, reversing, or modifying” the

Director’s QOrder.

11



ARGUMENT

A. The Director did not err in the form of his Findings of Fact because the Findings of Fact
are not in violation of constitutional provisions or in excess of the statutory authority or
jurisdiction of the Director, are supported by competent and substantial evidence upon
the whole record, are not made upon unlawful procedure or without a fair trial, are not
arbitrary, capricious or unrcasonablc and arc not an abuse of discretion, in that (1) the
Company failed to object to and claims no error regarding the administration of the
hearing pursuant to 20 CSR 100-8.018; (2) the specific regulation governing the
procedures before the Director did not require a response to each proposed finding of
fact; and (3) the Director's Order resolved all factual disputes in unequivocal,
affirmative findings of fact from which this Court can conduct a full and fair review on
appeal.

The Company’s argament for remand based upon the Director’s alleged failure to
explicitly nile upon each finding of fact proposed by the Company is without merit because the
Director was rnot required to explicitly rule upon each proposed finding of fact, the Director in
fact did rule upon the Company’s relevant proposed findings of fact, and the extensive record
before this Court is sufficient to review the Director’s Findings of Fact, Conclusions of Law and

Confidential Final Order Accepting Final Examination Report as Filed (“Order™).

1. The Company failed to object to and elaims no error regarding the resolution of
this matter pursuant to 20 CSR 100-8.018.

For three reasons, the Company’s argument is too little and too late. First, at the outset of
the hearing, the hearing officer announced that the hearing was “being held pursuant to 20 CSR
100-8.018.” Tr. 7. The Company made no objection. Second, as part of his Order, the Director
held in his Conclusions of Law that the Director’s jurisdiction “to initiate and administer this
proceeding is found in § 374.205.3 RSMo 2000 and 20 CSR 100-8.018.” Order, A-8, § 43, see
also § 46. Nowhere in its Petition for Review or its Brief does the Company objcct to, protest or
claim error regarding this Conclusion of Law by the Dircctor. Third, the operative regulation, 20
CSR 100-8.018, does not require a ruling on each proposed finding of fact. Ience, not only does

the Company’s point fail, the Company missed the signposts along the way to aveid this failure.
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2. The Order was governed by and is in compliance with 20 CSR 100-8.018.
Title 20 CSR 100-8.018(3) states explicitly what is required of an order issued pursuant

to 20 CSR 100-8.018(1)(G)1.:°

All orders entered pursuant to subsection (1)(G) shall be accompanied by findings

and conclusions resulting from the director's consideration and review of the

examination report, relevant examiner work papers, and written submissions,

rebuttals, or comments, if any submitted by the company. A finding issued under
~subsection (1)(F) shall not be considered a final order. Any order issued under
paragraph (1)(G)!. shall be considered a final administrative decision and may be
appealed pursuant to section 374.055, RSMo, Chapter 536, RSMo, and 20 CSR

800-1.100 and shall be served upon the company by certified mail, together with a

copy of the final examination report. Within thirty (30) days of the issuance of the

final findings, as outlined in subsection (1)(G), the company shall file atfidavits

executed by each of its directors stating under oath that they have received a copy

of the final report and related orders.

In contrast, the Company rclics on 20 CSR 800-1.100(7)(A), a general, Departmental
procedural regulation, and in doing so overlooks the fact that this matter was governed by a more
specific regulation, 20 CSR 100-8.018, Post-Examination Procedure.,

Regulations are interpreted under the same principles of construction as statutes.
Department of Soc. Servs., Div. of Medical Servs. v. Senior Citizens Nursing Home Dist. of Ray
Co., 224 S W.3d 1, 10 (Mo. App. W.D. 2007). “Where one statute deals with a particular subject
in a general way, and a second statute treats a part of the same subject in a more detailed way,
the more general should give way to the more specific.” Anderson ex rel. Anderson v. Ken
Kauffman & Sons Excavating, L.L.C., 248 S.W.3d 101, 107-108 (Mo. App. W.D. 2008) (internal
citation omitted). As the appellate court found in a case relied on by the Company, “{w]herc a

specific statute exists concerning judicial review of administrative proccdures, it is to be

followed exclusive of the gencral provisions for judicial review of administrative decisions found

5 The Company appeals the Order issucd under 20 CSR 100-8.018(1XG)1.
13



in Chapler 536, Hundley v. Wenzel, 59 §.W.3d 1, 4-5 (Mo. App. W.D. 2001). Cbmpany Brief,
p. 19.

Significantly, the operative regulation announced by the hearing officer, 20 CSR 100-
8.018, does reference the regulation relied upon by the Company, but only as it relates to appeal
rights, not in relation to the findings of fact. In another example of contrast between the two
regulations, the regulation now relied on by the Company provides how a copy of the order is to
be served upon each party: “A copy of the order immediately shall be delivered personally or
mailed, postage prepaid, certified or registered to cach party and to his/her attorney of record.”
20 CSR 800-1.100(7)(A). Compare that with the regulation specifically governing the hearing at
issue setting forth a slightly differently procedurc for service of an order: “Any order issued
under paragraph (1)(G)1. shall be served upon the company by certified mail, together with a
copy of the final examination report.” 20 CSR 100-8.018(3). The differences between the
regulations championed by the parties demonsirates that the more specific administrative
procedures in 20 CSR 100-8.018(3) governing Post-Examination Procedure apply, rather than
the general regulation espoused by the Company.

The Director properly issued his Order accepting for filing the Report in accordance wilh
20 CSR 100-8.018(3), which requires no ruling on each proposed finding.

3. The Director’s Order resolved all factual disputcs in unequivocal, affirmative
Findings of Fact for this Court to conduct a full and fair review on appcal.

The Company relies on 20 CSR 800-1.100(7)(A) to assert that the matter should be
remanded because the Director’s Order failed to contain a ruling upon each fact finding it
proposed. However, the Company’s argument distorts the regulation upon which it relies. Title

20 CSR 800-1,100(7)(A) states, in relevant part:
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Findings of fact, if sct forth in statutory language, shall be accompanied by a
statement of the underlying supporting facts. If a party submits proposed
findings of fact which may control the decision or order, the decision or
order shall include a ruling upon cach proposed finding. Tach conclusion of
law shall be supported by authority or reasoned opinion. A decision or order shall
not be cxcept upon consideration of the record as a whole or such portion as may
be supported by competent and substantial material evidence on the whole record.

20 CSR 800-1.100(7)(A) (bold and underline emphasis added).

Tt is the Director’s viewpoint of what findings may control the decision, not Petitioner’s.
Tt is the Director who issues the findings of fact, conclusions of law, and order, based upon
consideration of the whole record. Stated otherwise, it is the Director’s vicw, as the adjudicator,
who considers the proposed findings and whether such proposcd findings may control his
decision. The Company cites to no statutes or case law to the contrary. In fact, the Company
cannot do so because, as it recognizes in its Standard of Revicew, the reviewing court defers to
the agency’s findings of fact, if supported by evidence. Company Bricf, p. 16. “The fact-finding
function rests with the {agency] and even il the evidence would support either of two findings,
the court is bound by the [agency’s] [actual determination.” Harrington v. Smarr, 844 S.W.2d
16 , 18 (Mo. App. W.D. 1992).

The Company, in a cursory manner, notes its proposed facts which the Director allegedly
failed to address in his Order. Also, the Company failed to articulate how those findings “may
conlrol the decision or order.” 20 CSR 800-1.100(7)(A). The Director fully expects the
Company to correct its error in its reply brief. As demonstrated below, any subsequent attempt to
do so by the Company will fail because the Director issued findings of fact responsive to the

Company’s proposed findings’ and to the issues raised by the Company:

7 The Company asserts that paragraphs 19-23, 27-29, 32-43, 45-46, 48, 50-53 and 57-62 from its
Proposed Findings of Fact, Conclusions of L.aw and Order were not subject to a specific ruling in the
Order. Company Brief, p. 17.
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Company’s Proposed Findings s 19 and 20: The Company’s proposed findings of fact in these
paragraphs concern the phrase “actual charge” not being a lerm of art and its interpretive
capacity. While not explicitly addressed in the Director’s Order, the change in industry
practices, the ambiguity of the phrase, and the Company’s response to that industry practice and
ambiguity were addressed in the Director’s order. Order, A-4,9s 17 -22.

% 21: The Company’s proposed finding of fact suggested that its marketing materials were
literally true and could not be deemed deceptive. First, literal truth may be a defense in
defamation, slander, and libel cases, but it is not a defense to alloged violations of the Unfair
Trade Practice Act. §§ 375.930-375.948. The Director is tasked with protecting Missouri
consumers and with enforcing the Unfair Trade Practice Act, including its broader definitions of
deceptive marketing matcrials in 20 CSR 400-5.700. The Director’s Order addressed the
Company’s claim of truth in s 31 and 61, concluding that the Company’s marketing material
violated “§ 375.934 by engaging in unfair trade practices as defined in § 375.936(6), by
committing the violations defined in § 375.936(6) with such frequency to indicate a general
business practice to cngage in that type of conduct.” The misrepresentation and false advertising
violations defined in § 375.936(6) are further defined by rule in 20 CSR 400-5.700(4)B) which
prohibits advertiscments that are misleading in fact or implication. (Emphasis added). Further
20 CSR 400-5.700{5)(A)1. prohibits benefit advertiscments that:

[O]mit information or use words, phrascs, statements, references or illustrations if
the omission of this information or use of these words, phrascs, statements,
references or illustrations has the capacity, tendency or effect of misleading or
deceiving purchasers or prospective purchasers as to the nature or extent of any
policy benefit payable, loss covered or premium payable.

The Director addressed the Company’s proposed finding of fact by concluding that the
words “actual charge” were deceptive and had the capacity, tendency or effcct of misleading or
deceiving purchasers or prospective purchasers. The Director explicitly listed as a fact that the
statements in the Company’s marketing materials that these limitcd benefit cancer policies pay
“regardless” or “in addition to” other insurance or Medicare are not literally true, Ordcr, A-6, §
31. “Regardless” is defined by Webster’s Third New International Dictionary to mean “without
taking into account.” Disregarding these marketing materials, the Company did take into
account other insurance or Medicare when it paid lesser benefits to policyholders who had other
insurance or Medicare based upon the discounted rates accepted by medical care providers. Tr.
104. The Company also paid lower benefits to policyholders with major medical insurance than
it paid to policyholders with no major medical insurance. Tr. 104-105,

122: The Company alleged that statements in markcting materials that it paid benefits “direct to
the insured” are literally true and were not disputed at the hearing. Further, the issue was not
material to the case or issues pending before the Director or to his decision.

s 23, 27, 28, 33, 34, 35 and 36: These proposed {indings by the Company relate to the
evolution in medica! billing practices. The Director addressed the evolution in billing practices
in Ys 17, 19 (which specifically addressed the Company’s proposed fact § 23), and 22 of the
Order. '
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%is 29-31, 41 & 42: While Mark Chapman’s and Lee Ann Blakey’s status as experts was not
explicitly included as findings of fact in the Director’s order, Mr. Chapman’s and Ms. Blakey’s
testimony regarding the evolution in medical billing practices was addressed by the Director in
17 of the Order (also addressing the Company’s proposed facts s 41 and 42). Furthermore, their
status as experts would not contro} the decision, as the Order specifically found that while the
Company explained the rcason for its change in its administration of actual charges policies,
their testimony did not have probative value on the ultimate issue: the Company unilaterally and

without consideration reduced the amounts paid to its cancer-stricken policyholders. Order, A-4,
€22.

% 32: This paragraph addresses the Division’s lack of rcbuttal to the Company’s expert
testimony which was addresscd by the Director in § 19 of the Order.

9 37: The Company sccks a finding of fact that the Report states the actual charge change
resulted in more consumer complaints, and a Company witness testified it received one more
complaint. However, this proposed fact ignores the language of the Report which indicated the
Company and the Department received consumer complaints because of the change. Report, A-
24, Additionally, thc Company fails to explain in its brief how its proposed § 37 “may control
the decision.” 20 CSR 830-1.100(7}(A).

9s 38, 39, 61, and 62: These proposed findings by the Company attempt to explain or justify the
Company’s changed benefit payment practices, not the fact that the Company unilaterally, and
without prior notification, altempted to modify in-force, guaranteed renewable policics as
addressed in the Order at ¥ 22.

9s 40 and 57: "the Company’s proposed facts regarding Medical billing limitations and variances
were addressed by the Director in §s 17 and 19 of the Order,

9s 43, 48-53: The prior Department statements asserted by the Company were specifically
addressed by the Director in §s 39 — 42 and 70-73 of the Order. Further, the Director addressed
these proposed facts in the Order by highlighting the fact that the Company’s illcgal actions took
place “nine months before the earliest correspondence” with Department personnel. Order, A-
14, § 72 (emphasis in original).

1 45: The Company’s consumer complaint log was addressed by the Director in § 37 of the
Order.

9 46: The lack of litigation in the state of Missouri involving actual charge benefits was of no
consequence to the issues involved in this case and had no impact on the Director’s Order.

€ 58: This proposed fact, that claims processing is manual, is irrelevant. The Company is
obligated to comply with Missouri law in the timelincss of processing claims. Furthermore,
benefit payment processes and the timeliness of those benefit payments were addressed by the
Dircctor in §s 33 — 35, 65 and 66 of the Order. Sipnificantly, neither before the Director nor on
this appeal does the Company challenge the violations found regarding timeliness in claim
practices. See, e.g., Order, A-6, 9 33.
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4s 59 and 60 concerning the Skelton litigation were addressed and rejected by the Director in {s
74 — 78 of the Order. Also, the Company’s proposcd fact § 60 is statement of law regarding who
is bound by the Skeltor litigation.

The foregoing readily demonstrates that the Director issued findings of fact responsive to
the Company’s proposcd findings that may have controlled the decision. This is not a situation
where an agency lailed to provide findings of fact for this Court’s review. Rather, the Director
made unequivocal, aftirmative findings of fact that can be examined by this Court to determine if
any ol the statutory reasons for review listed in § 536.140.2 meril affirmance, reversal, or
moditication of the Director’s Order. See § 536.140.5. Further, the Company has failed to
demonstrate prejudice or that the fairness or correctness ol the proceedings was impaired by the
Director’s alleged failure to explicitly rule on the Company’s proposed factual findings.

Finally, the record before this Court contains the Department hearing transcript and all
cxhibits adﬁlitted at the Department hearing and considered by the Director before he issued his

Order accepting the Report for filing, The voluminous record is sufficient to determine whether

or not the Director’s decision warrants reversal under any of the grounds listed in § 336.140.2. A

remand for explicit rulings upon the Company’s proposals would be useless because this Court

has sufficient information in the Dircctor’s Order and record to conduct judicial review of the
administrative decision. “[1]he law does not contemplate a useless act.” State ex rel. Mills v.

Allen, 344 Mo. 743, 755, 128 S.W.2d 1040, 1046 (Mo. banc 1939).
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B. The Director did not declarc the meaning of the term “actual charge” and therefore the
Company’s point asserts no reviewable error that the Director’s Order is in violation of
constitutional provisions or in ecxcess of the Director’s statutery authority or
jurisdiction, in that the Director merely accepted for filing Final Market Conduct
Examination Report.

The Company’s second point proceeds from a faulty premise, The Company’s primary
coﬁtenlion here is that the Director exceeded his authority and jurisdiction by declaring the -
meaning of “actual charge” in his Order contrary to Missouri law and 20 CSR 400-2.065(3) by
“approving the Final Examination Report in full” Company Bricf, p. 20. This contention is
disingenuous. The Director did not declare the meaning of “actual charge™: the Director’s Order
merely accepted the Report for filing. Order, A-18. The Dircctor did not enter a finding of fact
or issue a conclusion of law declaring the meaning of the term “actual charge”. Order, A-1-18.

The Company next expends several pages of tangent analysis to convince this Court that
it is the Director’s fault the Company’s policics are ambiguous: “[A]ll of the policies and
endorsements attacked by the Director in this proceeding were and are on file and approved by
the Director, which indicates as a matter of law they were not ambiguous.” Company Brief, p.
21. This strained analysis {ails for three reasons.

First, the Company’s argument is actually an estoppel argument. As addressed more
thoroughly in Point H, infra, estoppel will not lie against the Dircctor in this matter as the
Company cannot satisfy the elements of estoppel against the government. Second, the Company
asserts that the Director’s approval of any insurance policy form renders the policy unambiguous
“ag a matter of law.” Company Bricf, p. 21. If this assertion is true, Missouri case law would
not be replete with courl decisions addressing questions of insurance policy ambiguity. That the

Director, in approving policy forms, is unable to imagine every species of monetarily-induced

creativity docs not render the later demonstrated ambiguity acceptable. Third, the Company
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changed its policy administration regarding payment for actual charge benefits by requiring
proof of payments accepted by the provider, rather than zillowing whatever the policyholder
submitted to the Company for the payment of their claims as it had done for years. Tr. 49, 33,
220-221. The Company’s behavior revealed the ambiguity regarding its policies, not the
Director. This will be discussed in greater detail in Point E, infra.

Lastly in this point, the Company argues that because the term “actual payment” is
defined in 20 CSR 400-2.065(1), thc Director should have used this regulation to resolve the
ambiguity of the term “actual charge.” Again, because the Director did not declare a meaning
for the term, this point of error is without foundation. As correctly concluded by the Director,
the phrase “actual payment” is not at issue in this matter; that the word “actual” appears in the
phrasc does not render the phrase sufficiently similar to the term “actual charge” to provide any
guidance. Order, A-17, Y 82.

For these reasons, the Company’s second point presents no reviewable error for this

Court to consider and should be disregarded.
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C. The Director did not err in entering his Final Order because the Director is not bound
by the Alabama class action in that he was not a party to that procecding, the Alabama
court did not in that proceeding excrcisce jurisdiction over the Director or the subject
matter of this proceeding, and the Director has not entered an Order imposing relief
inconsistent with the Alabama class action order.

The Company claims that a judgment entered in an Alabama class aclion, Skelfon v.
Central United Life Ins. Co., CV-2008-900178, final on January 20, 2009, precludes the Dircctor
from enforcing Missouri insurance laws against the Company. The Company’s argument that
“full faith and credit” applies in this matter, and precludes the Department’s enlorcement actions
against it is utterly without merit. The full faith and credit clause of thé United States
Constitution, or as codified in Missouri under § 490.130, RSMo, has no application to this
proceeding.

“Missouri courts give full faith and credit to judgments of sister states except where it can
be shown that no jurisdiction exists over the subject matter or over the person or where the
judgment was obtained by fraud.” Miller v. Dean, 289 S.W.3d 620, 624 (Mo. App. W.D. 2009),
see also Phillips v. Fallen, 6 S.W.3d 862, 864 (Mo. banc 1999). A judgment is not entitled to
full faith and credit where the sister statc lacked jurisdiction over the party. Byers v. Aufo-
Owners Ins. Co., 119 8.W.3d 659, 670 (Mo. App. S.ID>. 2003).

The Dircctor was not a party to the Alabama state court case, that court did not purport to
excreise jurisdiction over the Director, and the Company does not contend otherwise. The
Alabama state court has no jurisdiction to decide how the Director should apply Missourl
insurance Iaﬁs to the Company’s conduct in the statc of Missouri. Nowhere in the Skelfon Final

Judgment, upon which the Company relics, docs the Alabama court attempt to extend subject

matter jurisdiction over the regulatory authority of the Director. Ex. 20{(C). The Alabama court
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lacks jurisdiction over the enforcement of Missouri’s insurance laws against an insurer licensed
and doing business in Missouri.

Given the applicable law, the Company has no basis to assert that the Director ermred in
entering his Order because it violates the full faith and credit clausc. 1t is, however, possible that
the Company misunderstands the two-step process involved here, in that the Company
purportedly challenpes “the Directot’s instruction that Central United ‘should re-process, and
pay, based on the providet’s bill charge, all claims filed on all such policies issued before
October 16, 2001, for which benefits were payablc on the provider’s actual charge.”” Company
Brief, pp. 30-31 (emphasis in original). Whilc that quoted language is contained in the Report
that the Director’s Order accepted for filing, the Director has issued no such instructions to the
Company nor has he imposed a remedy on the Company. The only issue that came before the
Director below was a request to modify the Report’s findings as allowed by 20 CSR 100-
8.018(1)TF). SROR 1. If the examination report reveals that the company is operating in
violation of any law or regulation and upon accepting the examination rcport as filed, the
Director has three options: (1) he may issue a confidential internal order for any legal or
regulatory action (which is what the Director did here); (2) he may reject the examination report;
or (3) he may order an investigatory hgaring. See 20 CSR 100-8.018(1)}G)1, 2, & 3. The
Director has imposed no remedy in this procecding that fails to give full faith and credit to the
Alabama court decision.® In entering his Order accepting the Report for filing, the Director did
not violate the full faith and credit clause merely because that Report requested a type of relief

that has yet to be considered. No grounds under § 536.140.2 support reversal on this point.

¥ If this Court affirms the Directot’s Order accepling the Report as filed, the Direclor, exercising
his regulatory authority, may then enter an appropriate order pursuant to § 374.205.3(3)(a) RSMo 2000.
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D. The Director did not err in entering his Final Order because § 376.789 RSMo (Supp.
2009) was not effective until after the issuance of the Final Order and giving it effect in
this proceeding would violate the Missouri Constitution in that to do so would
constitute an impermissible ex pest facto law, retrospective operation of law, and
impairment of the obligation of contracts.

The Company seeks this Court to reverse the Dircetor’s Order by claiming that § 376.789
RSMo (Supp. 2009), which defines “actual charge” and prohibits insurers from paying
policyholddrs an amount in excess of that definition, applies to the policies at issue in this action.
The Company’s point is without merit.

1. Ex post facto, retrospective, and contract impairing laws.

“The tules of construction demand that this Court ‘adopt any reasonable reading of the
statute that will allow its validity and ... resolve any doubts in favor of constitutionality.”” State
v, Ellison, 239 S.W.3d 603, 606 (Mo. banc 2007), quoting State v. Burns, 978 S.W.2d 759, 760
(Mo. banc 1998). Becausc the Missouri Constitution prohibits ex post facto laws, laws
retrospective in operation, and those that impair the obligation ol contracts, § 376.789 (effective
August 28, 2009) — which defines “actual charge” and prohibits payments in excess of “actual
charges” in certain circumstances — should be construed to apply only to contracts entered into or
initiated after ils cffcctive date. The Company’s arguments concerning § 376.789 and its
application to the policies at issue in this case — which predate the statute — should be disregarded
by the Court.

Article T, § 13 of the Missouri Constitution prohibits any law that is “retrospective in its
operation.” “Because retrospective laws are barred, the Court presumes that statutes operate
prospectively unless legislative intent for retrospective application is clear from the statute’s

language or by nccessary and unavoidable implication.” State ex rel. Schoitel v. Harman, 208

S.W.3d 889, 892 (Mo. banc 2006). “Retrospective laws are generally defined as laws which
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‘take away or impair rights acquired under existing laws, or create a new obligation, impose a
new duty, or attach a new disability in respect to transactions or considerations already past.””
Doe v. Roman Catholic Diocese of Jefferson City, 862 S.W.2d 338, 340 (Mo. banc 1993)
(internal citations omitted). “[T]he bar against retrospective legislation has traditionally been
.applied only to substantive laws.” Id. at 341. “Generally, substantive laws are thosc that relate
to the rights and duties giving rise to a cause of action; procedural laws relate to the machinery
for processing the cause of action.” /d. (internal citations omitted). A retrospective law is one
that “give[s] to something alrcady done a different effect from that which it had when it
transpired.” Schotiel, 208 S.W.3d at 892. Here, Company seeks to give to its previously-entered
contracts a ditferent effect from that which the contracts had when they were agreed to by the
partics.

The Fourth Circuit Court of Appeals recently considered the issue of statutory
retroactivity in a strikingly similar situation. In Ward v. Dixie Nat'l Life Ins. Co., 595 F.3d 164
(4™ Cir. 2010) (affirming appeal after remand), the plaintiffs purchased cancer insurance policies
that provided actual charge benefits similar, il not identical, to the policies at issue in this
litigation. The plaintiffs sued the insurance companies for breach of contract when the insurance
companies changed the way they administered actual charge benefits and began paying claims
based on the amount health care providers accepted as payment in full. Id. at 169. Earlier, the
insurance companics had paid actual charge claims based on the amount the health care provider
charged for its services instead of the lower contractual amount it agreed to accept from certain
health carriers. fd. at 170. The holding in Ward centered on the meaning of “actual charges.”
Plaintiffs contended, as does the Division in this action, that the phrase meant “the full amount a

medical provider billed patients for its services,” while the insurancc companies contended, as

24



does the Company in this action, that the phrase meant “the lesscr amount a medical provider
received as payment from insurers for its services.” Id. at 169-170. While the Ward litigation
was pending, the South Carolina state legislature enacted a statute defining “actual charges” in a
manner identical to §376.789. Id. at 171. South Carolina, like Missouri, has a presumption
against stalutory retroactivity, though an exception exists in South Carolina when there is express
legislative intent for the statute to apply retroactively or to lawsuits already initiated. /d. at 172.
Ultimately, the Court of Appeals in Ward held that the South Carolina statute defining “actual
charges” could not be interpreted to apply to the policies at issuc because: 1) the legislature
failed to express an intent that the statute apply to lawsuits initiated prior to the statute’s effective
date; 2) existing policyholder’s rights would be substantively impacted by the intervening
legislation_; and 3) the statutory language did not show explicit legislative intent to apply |
retroactively. fd. at 172.

2. Prohibition of retroactive laws impacting substantive rights.

Tn Missouri, the State Conslitution prohibits retroactive laws impacting substantive rights.
“[S]ubstantive law creates, defines and rcgulates rights.” State v. Jaco, 156 S.W.3d 775, 781
(Mo. banc 2005). Section 376.789 impacts substantive rights because policyholders’ interests in
collecting policy benefits based on the amount charged by health care providers would be
adversely impacted if § 376.789 were applied 1o their policics. If applied to the policies at issuc
in this case, § 376.789 — which includes language identical to the South Carolina statute at issue
in Ward — will prohibit the Company [fom paying actual charge claims in excess of the amount
accepted as payment in full by a health care provider regardless of the intent of the parties to the
insurance contract. If § 376.789 is not applied to the policies at issuc in this case, policyholders

who have not setiled their claims with the Company may collect actual charge benelits based on
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the lanpuage of the in-force policy — language (hat is ambiguous and must be construed in favor
of the ]:Joliccj,(holde:r.9 Jones v. Mid-Century Ins. Co., 287 S.W.3d 687, 690 (Mo. banc 2009). It1s
undisputcd that at least four Missouri policyholders opted out of the Skelton settlement Ex.
20(MM p. 4). Thus, to meet the presumption of constitutionality, § 376.789 must apply
prospectively only and not apply to the policies at issue in this case.

Scction 376.789 also impacts substantive rights in that it affects a policyholder’s right to
collect actual charge benefits as reflected in the policy language — language that has been in
cffect since the policyholders began paying premiums years ago and before the Company
changed how it administered actual charge bencfits. Section 376.789 defines “actual charge” or
“actual fee” for policies that contain thosc terms but includes no definition, consistent with the
interpretation of “actual charge” advocatecd by the Company during the Market Conduct
Examination process and in (his litigation. The “actual charge” policy language at issuc in this
Jitigation is directly impacted by § 376.789. After August 28, 2009, § 376.789.2 prohibits the
Company from paying “a claim of benefit under the applicable policy in an amount in excess of
the actual charge or actual foe as defined in this section.” If the § 376.789.2 prohibition is
applied to policics issued before August 29, 2009, those policyholders’ substantive rights to
collect actual charge benefit payments will be significantly impaired. Because the term “actual
charge” is undefined in the policies at issue in this litigation, and because the term is ambiguous,
policvholders are entitled to collect aclual charge benefit payments based on an interpretation
that is most favorable to the insurcd. Jomes, 287 S.W.3d at 690. Hence, retrospective

application of §376.789 would deprive policyhalders of that right.

% A court construing the policy language in a manner most favorable to the policyholder would
likely result in the policyholder being entitled to the higher amount billed for health care services without
any reduction based upon the amount the health care provider accepted as payment in full. See, e.g.,
DPierce v. Central United Life Ins. Co., 2009 WL 2132690 at *9 (D. Ariz, July 15, 2009).
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A statute is presumed constitutional. If § 376.789 applied retrospectively, it would
impair policyholders” substantive rights. Therefore, to be constitutional, § 376.789 must be
interpreted to apply prospectively only and not to the policies at issue in this case. The

Company’s arguments concerning § 376.789 should be rejected.
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E. The Director did not err in accepting, as filed, the Final Market Conduct Examination
Report which found that the Company violated § 376.780 RSMo 2000 because the
substantial and competent evidence upon the whole record supports the Director’s
Order which is not arbitrary, capricious or unreasonablc in that the Company changed
its policy administration regarding payment for actual charges unilaterally and without
prior notification or agreed upon consideration.

The Director properly concluded that the Company failed to meet its burden that the
Report should be modified or rejected regarding the finding that the Company violated § 376.780
by delivering insurance policies not in conformity with § 376.777.7(3) (prohibiting ambiguities
in policies), and that the Company failed to interpret the term actual charges in the manner most
favorable to the insured. Order, A-11, 9 58. 'T'o reach this conclusion, the Director exercised his
discretion on the factual questions and evidence before him, and this Court cannot substitute its
discretion for that of the Director. Angelo v. State Bd. of .Registration for the Healing Arts, 90
S.W.3d 189, 191 (Mo. App. S.D. 2002). “The fact-finding function rests with the [agency| and

cven if the evidence would support either of two findings, the court is bound by the [agency’s)

factual determination.” Harrington v. Smarr, 844 §.W.2d 16, 18 (Mo. App. W.D. 1692},
1. Faets supporting the Director’s Order.

The Director’s Order is supported by competent and substantial evidence upon the whole
record. Until February 2003, the Company advertised, marketed, and administered its policies
such that it paid claims received in accordance with the health care providers’ billed charges. Tr.
49,221. Beginning in February 2003, the Company decided to pay claims pursuant to negotiated
diseounts based on evidences of benefit received — EOBs, Medicare Summary Statements, elc.
Tr. 53, 161. This change in thc way the Company administered its claims was not
communicated in or consistent with its advertisements, marketing, or communications to its
insurance agents and policyholders until at least July 2003. Tr. 60; Report, A-2G. It was not

until October 2003, that the Company attempted to change without agreed upon consideration
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the language of the existing Company policies and newly issued policies by issuing an
endorsement containing a definition of “actual charge”. Tr. 192; Ex. 20(1 and 3). The policies
were guaranteed renewable, Tr. 39, and the Company had no right to modify these contracts
without mutual consent or consideration. Finally, in December 2003, almost a year after the
Company decided to change its claims handling practices, it began using and marketing a new
policy form which contained a definition for “actual charges.” Tr. 101-102.

By changing the way thc Company administered its claims, it changed its application of
“actual charges™ from the way it had been using that phrase prior to February 2003 — that is, the
amoun! the provider billed or list price — to something different. “Actual charge” benefit
paymcnts were now based on the providers’ negotiated &iscounls. Tr. 104. Only after the
Company decided to limit its benefit payments did it feel the need to cxplain and subsequently
define how it was going to administer claims based on “actual charges.” Tr. 45. The Company’s
action created ambiguity in its policies since the term “actual charges” was now susceptible to
more than one meaning. The Company first tried lo reconcilc this ambiguity in October 2003
with an endorsement and then the Company revised its policies in December 2003 to define what
it meant by “actual charges.” Tr. 192. Prior to that date, however, the Company’s products, and
those for which it had liability, werc sold, marketed, and administered in a manner that was
inconsistent with its new administration practices.

2. The policy term “actual charge” is ambiguous.

An ambiguity exists when there is uncertainty in the mcaning of a term or terms in an
insurance policy. Christensen v. Farmers Ins. Co., Inc., 2010 WL 363445 at *2 (Mo. App. ED.,
February 2, 2010), citing Jones v. Mid-Century Ins. Co., 287 S.W.3d 687, 690 (Mo. banc 2009).

Tf language is “reasonably open to different constructions,” then it is considered ambiguous.
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Jones, 287 8.W.3d at 690. Courts consider the language in the policy “in light of the meaning
that would normally be understood by the layperson who bought and paid for the policy” and by
reading the policy in its totality. Jd. The Division interpreted that phrasc to mean “what the
provider would charge the patient abscnt of any other coverage . . . . what the provider would
have billed the individual.” Tr. 141-142; Report, A-31. This happens (o be consistent with the
“actual charge” definition in Mosby’s Medical, Nursing & Allied Health Dictionary: “the
amount actually charged or billed by a medical practitioner for a service. The actual charge may
not be the same as that paid for scrvices by an insurance plan.” MOSBY’S MEDICAL, NURSING &
ALLIED HEALTH DICTIONARY 26 (4™ ed. 1994). Because the phrase “actual charge” was not
defined in the policy, it is reasonable for a policyholder to believe that actual charges would be
what the doctor billed or charged for the services rendered. Tr. 188.  This understanding is
particularly comprehensible in light of the Company’s marketing materials.

Section 376.777.7(3) prohibits ambiguities in individual health insurance policies. As
such, the Company was under an obligation to interpret the undefined phrase “actual charges” in
the manner most favorable to the insured. Jones, 287 8.W.3d at 690. This thc Company clearly
did not do. By adopting and implementing the Jess favorable interpretation and claim
administration procedures for those policies where that phrase was undefined, the Company also
violated § 376.780 by delivering policies not in conformance with § 376.777.7(3).

The Company highlighted the term’s ambiguity during the hearing when it cxtracted
painfully confusing testimony from Division examiner Jim Mealer, Tr. 141-146, and discussed
thesaurus alternatives for the individual words “actual” and “charge”. Tr. 145. Such logic was
rejected by the federal court in Ward v. Dixie Nat'l Life Ins. Co., 257 Fed. Appx. 620, 625 (4"

Cir. 2007), cert. denied, 129 S.C1. 82 (2008), after remand, 595 ¥ 3d 164, 171 (4th Cir. 2010).
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In a case with facts almost identical to this one, a federal district court concluded “that
the term ‘actual charges’ is ambiguous,” in that it “can be rcasonably construed to mean the
amount sct forth on the statement sent by the medical provider (o the patient ... the amount the
palient was originally billed for the medical services, even if the medical provider is required to
accept less from the patient’s insurance carrier.” Pedicini v. Life Ins. Co. of Ala, 2010 WL
583683 at *4 (W.D.Ky,, Feb. 16, 2010). That casc also cited scveral other courts that have
“likewise concluded that the term ‘actual charges’ in supplemental insurance policies,” like the
ones at issue in this matler, is ambiguous. See also Ward, 257 Fed. Appx. at 625 (holding that an
interpretation of the phrase actual charges was “not the only one possible when the language of
the policy is considered in light of its context™), after remand, 595 F.3d 164, 171 (4" Cir. 2010)
(reaffirming its previous opinion that the phrase “actual charges” “was patently ambiguous™);
Pierce v. Central United Life Ins. Co., 2009 WL 2132690 at *9 (D. Ariz., July 15, 2009) (intcrim
order concluding that because the phrase can have multiple meanings, it is ambiguous, and the
policy should be construed in favor of the insured).

In Pierce, the plaintiff, a former insurance agent for Dixie National Life Insurance
Company,'® purchased a Dixie supplemental cancer insurance policy in 1991. The policy
marketing materials state that the policy would pay “100% of the actual charges” for radiation
therapy and air transpaortation to obtain cancer treatment. Plerce at * 1. In 1994, the Company
assumed all of Dixie’s contractual liabilities, including Pierce’s supplemental cancer insurance
pol.icy. Id. Tn February 2003, the Company changed the way it administered “actual charges”
benefits to pay “actual charges” benefits based on the amount paid by the policyholder and/or the

their primary insurance provider in satisfaction of the health care provider’s bill, fd. at * 2. In

1 Significantly, the Company acquired the Dixie National Life Insurance Company cancer
policies in 1997, Company Brief, p. 7, 7 7 & 8, and administers that block of husincss. Order, A-3, §13;
Tr. 36,220,
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October 2003, Pierce was diagnosed with cancer and received cancer treatment unlil February
2004. Id. Pierce submitted claims to the Company under his Dixic policy and was paid an
amount less than he expected based on his experience selling the Dixie policics and Dixie’s and
the Company’s prior administration of the policies. /d. Pierce sued the Company for the
difference in what he understood “actual charges” to mean and the reduced amount the Company
paid him based on the Company’s changed benefit administration.

The policy form in Pierce, CP-1004 (which was issued by Dixie and administered by the
Company), is one of the very same policies at issue in this litigation. Ex. 20(5). Thus, the issue
in Pierce, the interpretation of “actual charges,” is identical to the issue presented in the current
litigation. The Pierce court determined that “actual charges” with regard to Form CP-1004 “is
reasonably defined as the amount billed by the health carc provider, before any insurance
adjustments that may reduce thc amount that the health care provider accepts as payment in
full” Jd. at* 9.

Furthermore, consistent with Pierce, Mosby’s Medical, Nursing & Allied Health
Dictiopary defincs “actual charge” as “the amount actually charged or billed by a medical
practitioner for a service. The actual charge may not be the same as that paid for services by an
insurance plan.” MOSBY’s at 26. “Actual charge” could reasonably refer to the amount the
medical provider billed the insured. Pierce, 2009 WL 213690 at *6. The Company even used
this definition prior to February 2003 by accepting whatever paperwork the policyholder
received from the provider. Tr. 49. It decided to change how it administered claims in February
2003 and include a written definition ol the phrase in a policy endorsement it began to use in
October 2003. “When the drafter of such a contract leaves an important term undefined, public

policy deems that the conscquences of the imprecise drafting should fall on the party that drafted
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the contract.” Pierce, 2009 WL 213690 at *8, citing Bjornstad v. Senior Am. Life Ins. Co., 599
F.Supp.2d 1165, 1172 (D. Ariz. 2009), The Company failed to prove that its definition of
“actual charge” was not ambiguous and the Dircctor properly accepted the Report as filed.

The Company points this Court to the testimony of its witnesses regarding the
Company’s and industry’s payment practices to support its contention that therc was no change
in the definition of actual charges by the Company. Ilowever, as correctly {ound by the Dircctor,
although the Company’s evidence:

explains perhaps why it instituted the change, the extensive evidence of Ceniral

United regarding the gradual evolution of medical billing and reimbursement is

immaterial and irrelevant to the ultimate issue in the Final Report: Central United

unilaterally, and without prior notification, attempted to modify in-force,
guaranteed renewable policies.

Order, A-4,922 (.emphasis in original).
As demonstrated above, the Director’s Order accepting the Report as filed is supported

by competent and substantial evidence upon the whole record and is not arbitrary, capricious or

unreasonable, Therefore, the Director’s Order must be affirmed.
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F. The Director did not err in issuing his Conclusions of Law because the Conclusions
properly found violations by the Company of Missouri’s insurance laws in that the
Conclusions identify each violation by the Company, are not legally erroneous, and are
supported by competent and sqbstantial evidence upon the whole record.

‘The Company outlines its allegations of error to selected Conclusions of Taw in the
Director’s Order using onc phrasc asscrtions with limited analysis."’ For the reasons set forth
below, the Company has {ailed o carry its burden of persuasion before this Court to show why
the Director’s Conclusions of Law finding numerous violations of Missouri’s insurance laws by
the Company should be reversed.

1. Conclusions of Law s 55 and 36

The Director found that, as a matter of law, based upon substantial and competent
evidence, the Company engaged in a general business practice of unilaterally, without the
policyholders’ consent or an exchange of consideration, imposing a new contractual term and
changing its claims administration for actual charge policies. This conduct was fraudulent,
amounted to a failure to carry out its contracts in good faith, and compelled policyholder-
claimants to accept less than the amount due under the terms of their policy which violated §§
375.445 and 375.936(13)."

Without the policyholders’ consent and new consideration oflered, this change to the
existing Company policies was ineffective. *“Parties who makc a contract have the power to
modify it by a subsequeht agreement, but there must be a sufficient consideration for the

modification to give it contractual force.” Wilt v. Hammond, 165 8.W. 362, 364 (Mo. App. 8.D.

1914)., quoting Patterson v. Insurance Co., 148 S.W. 448, 450 (Mo. App. W.ID. 1912) (involving

! The Company does not challenge as erroneous the following Conclusions of Law: §s 43-53,
65-69.

"2 The Company curiously claims that there was no express finding of a violation of § 375.934.
However, § 55 contains such an express finding. '

34



a fire insurance policy).

The Company argues because that the procedurcs in § 375.445 for finding a violation
were not followed so the conclusions must be reversed. The Company, however, fails to recall
that the violation was found in the course of a market conducl exarnination pursuant to
particularized procedures under § 374.205, and that it did indeed receive a hearing at its request.
Next, (he Company again relies on its estoppel-type argument that the policy form was approved
by the Director so there can be no violation. Estoppel can only run against the government
“where there are exceptional circumstances and a manifest injustice will result.” Gosal v. City of
Sedalia, 291 S.W.3d 822, 8§28 (Mo. App. W.D. 2009). See Point H, infra, for further discussion
of the standard. Finally, thc Company inappropriately points to Skelton, the Alabama class
action addressed by the Dircctor in Point C, supra, as a basis to avoid the violations. The
judgment in Skelton became final in 2009, but the market conduct ex.amination reviewed the
Company’s conduct for the period of 2002 through 2004,

2. Conclusions of Law s 57, 58, 63, and 64

The Director concluded that the Company violated § 376.780 by delivering policies
which were ambiguous and, therefore, not in conformance with § 376.777.7(3). This ambiguity
is demonstrated by the Company’s ¢laim that its policies supposedly allowed claims to be paid in
at least two different ways, one of which resulted in lower payments to policyholders. In
response, the Company restates, in a somewhat condensed form, some of its arguments presented
in Point E. For the reasons stated in Point E, supra, the Director did not crr in issuing these
conclusions of law. The Director incorporates and asserts his response in Point E as if fully set
forth herein. The Company also urges the Court o reversc: these conclusions as erroncous

because they ignore the definition of “actual payment” in 20 CSR 400-2.065(1) (addressed by
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the Director in Point C, supra) and new § 376.789 defining the phrase “actual charge” (addrcssed
by the Director in Point D, supra). These findings are not legally erroneous.

3. Conclusions of Law s 59, 60, 61, and 62

In these Conclusions, the Director held that the Company’s failure to disclose that the
policyholders® actual charges benefits were allecied by “other insurance” made the Company’s
marketing and advertising of its policy forms incomplete, deceptive, ambiguous and a
misrepresentation of the benefits, advantages, conditions, or terms of the policies, in violation of
 §375.936(6) and 20 CSR 400-5.700(4) and (5)(A)1. This unlawful conduct constituted an unfair
trade practice under § 375.934. This same conduct, committed with such frequency to indicate a
general business practice, also violated § 375.445 (which is a per se violation of § 375.936(13)).
The Director’s analysis in Point & addresses the [actual predicate of these violations.

The evidence presented at the hearing, including thc Report and its accompanying
workpapers, established the following regarding the Company’s sales, advertising, and
underwriting practices: 1) that many of the Company’s marketing materials used in the sale or
solicitation of its policies that paid benefits based on the health carc providers “actual charge”
never defined or explained that phrase; 2) that after February 1, 2003, the Company changed its
claims administration practices (o pay claims based on the amount the provider agreed to accept
from the policyholder’s primary health plan; 3) that no notice was sent to the Company’s sales
agents informing them of this change until July 2003; 4) that none of the advertising matcrials
used by the Company cither before or for a lengthy period after February 1, 2003, defined or
adcquately disclosed to potential customers what the phrase “actual charges” rcally meant, and
how the Company would interpret it; 5) that many of the advertiscments overemphasized the

benefits of the policies without also giving proper prominence to the exclusions and limitations
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and contained misleading or deceptive language; 6) that after ebruary 2003, the Company
reinterpreted the policy term “actual charges” to mean the amount the provider accepted from the
policyholder’s primary insurer (i.e., the negotiated discount from billed charges) and began
administering claims congistent with that reinterpretation; 7) that the Company failed to disclose
that the palicyholder’s actual charges benefits were affected by “other insurance, so therefore, its
marketing and advertiscments were incomplete, deceptive, ambiguous and a misrepresentation of
the benefits, advantages, conditions or terms of policies, and 8) that the Company’s assumption
of the business of Dixic and Commonwealth does not excuse the Company’s liability for the
unlawful conduct rclated to the sale and marketing, and or related to the administration of claims
far the block of policies acquired from Commonwealth and Dixie. Report, A-20-39.

The Director properly found that the Company’s marketing was ambiguous and
misrepresented the beneﬂts, advantages, conditions, or terms of the policies, in violation of §
375.936(6) and 20 CSR 400-5.700(5}(A)1. In addition, § 375.936(3) prohibits the
misrepresentation and false advertising of insurance policies and their benefits, and 20 CSR 400-
5.700(4) requires that the form and content of the advertisements “be sufficiently complete and
clear to avoid deception.” By using language that is nonspecific, ambiguous, and uncertain,
consumers were not adequately informed as to the exact scope of their coverage. These acts and
omissions failed to fully inform the Company’s current and potential customers of the etffect of
“other coverage™ on the level of payment provided by the Company.

The Director, relying upon the substantial and competent evidence in the record, properly
applied Missouri insurance laws to conclude that the Company violated those laws. The
Company has failcd to demonstrate that any of the Director’s Conclusions of Law are contrary to

the law or lack evidentiary support and, as such, the Court should affirm the Director’s Qrder.
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G. The Dircctor did not err in issuing his Order because the same was issued following a
full, fair and impartial contested case hearing in that the Company participated in the
delay in the issuance of the Report, the requested continuance was properly demied
where the Company received the alternative relief it requested, and where the hearing
officer excluded only repetitious testimony amd properly questioned the parties’
witnesscs.

The Company claims, in its title for this Point, that “Bias, conilict of interest and
prejudgment of the issues by the hearing officer and the Director invalidate the procccdings
under review.” Company Brief, .p. 46. The Director provided a {ull, fair, and impartial hearing
on August 25, 2009, allowing both the Division and the Company to present evidence regarding
the Report. The Director issued his Order on August 27, 2009. Regardless of the short
turnaround time between the hearing and the Order, the Company was afforded a full, fair and
impartial hearing and the Director’s Order should be affirmed.

To prevail, the Company “must overcome a ‘presumption of honesty and integrity’” that
applies in determining whether the Director’s appointed hearing officer afforded the Company
sufficient due process during the August 25, 2009 hearing. Kreniz v. Robertson Fire Protection
Dist., 228 T.3d 897, 905 (8™ Cir. 2000), citing Hortonville Joint Sch. Dist. No. I v. Hortonville
Educ. Ass’n, 426 U.S. 482, 497 (1976). A strong presumption exists in favor of the validity of an
administrative determination. Gamble v. Hoffman, 732 S.W.2d 890, 894 (Mo. banc 1987). The
courts ““will not assume that [an] administrative body was improperly influenced absent clear
and convinecing evidence’ to the contrary, Id (citation omitted). The Company faces a hcavy
burden that it has failed to meet.

1. Timgeliness of Report.

The Company asserts that the market conduct cxaminers and the Director did not comply

with the time requirements in § 374.205. An accurate review of the background delcats this
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assertion. The Company’s market conduct examination began in 2006 and the Director’s
examiners completed the draft report on August 26, 2008, which was sent fo the Company on
September 5, 2008. Between September 2008 and summer of 2009, the Company and the
Division negotiated changes and clarifications to language of the draft rcport and continued
discussions regarding the meaning of “actual charge” and litigation pending against the
Company in other jurisdictions. Twice during this process, the Company requested and received
additional time. By participating in lengthy negotiations concerning the contént of the draft
report and requesting extensions of time during its pendency, the Company invited the very
supposed error about which it now complains. ‘“Invited error’ is ‘ja]n crror that a party cannot
complain of on appeal because the party, through conduct, cncouraged or prompted the trial
court to make the erroneous ruling.”” State ex rel. American Standard Ins. Co. of Wisconsin v.
Clark, 243 S.W.3d 526, 531-32 (Mo. App. W.D, 2008), quoting BLACK'S LAW DICTIONARY 563
(7“‘ ed. 1999). By participating in the delay of the Report’s issuance, the Company should not
now be heard to complain aboul this delay.

As heavily as the Company relies on Skelton, the Alab.ama class action, it is surprising
that the Company does nol recognizc the impact of Skelfon upon the parties’ negotiations and,
hence, perceived “delay.” A month after the Company received the draft report, the Skelton
court cntered its final judgment approving the class settlement on October 9, 2008. Company
Brict, p.11, Y4 21. In its October 31, 2008 response to the draft report, the Company “respectfully
suggest[s] that the DIFP consider taking no further action on the issuc of payment of actual
charges benefits until such time as it is known whether the scttlement is finalize or appealed.”
Ex. 20(MM). The Division honored that request. The parties thereafter continued further

discussions toward resolution of the issues until the Report was issued on July 10, 2009.

39



The C.ompany complains that the Director then failed to take onc of four courses of
action as required by § 374.205.3(3) within 30 days of the Report and that by [ailing to take
those actions, the Director’s Order should be reversed. The Company fails 10 mention that on
August 11, 2009, the Company requested a 30-day extension “to consider the options™ in 20
CSR 100-8.018(1)(F). Company I.etter, A-40. The Director denied the extension, noting that
the Company had requested and received two extensions. Director Letter, A-41. Thereafter, on
August 13, 2009, the Company requested a hearing under 20 CSR 100-8.018(1)(F) to modily the
Report’s findings. SROR 1. Hence, the Company’s own action — requesting a hearing — delayed
the issuance of a decision regarding the Report. This delay is not something the Company can
properly be heard to complain about.

Furthermore, the time limitations about which the Company complains are merely
directory. “Missouri courts have sometimes determined thal when a statutc merely requires
certain things to be done and nowhere prescribes the results that shall follow if such things are
not done .., the statute is merely directory.” State ex rel. Hunter v. Lippold, 142 S.W.3d 241, 244
(Mo. App. W.D. 2004).

Tﬁe issue of whether a statule is mandatory or dircctory usually comes up only in

the context of whether the failure to do a certain act results in the invalidity of a

governmental measure. If such a statute fails to prescribe a result in the event that

the act is not performed within the time period, the act is usually directory. In

other words, the failure 1o timely perform the act does not invalidate the

governmental action in question. 1lowever, the fact that the act may be directory
docs not mean it cannot be compelled by proper legal action.

Id. (emphasis added).
Section 374.205 contains language stating the time limits lor filing reports with the
Department. See § 374.205.3(2). Iowever, because the statute does not “prescribe a result in

the event that the act is not performed within the time period,” the time limits are directory.

40



Hunier, 142 8. W .3d at 244, Therefore, the Division’s failure to file a verified examination report
within the prescribed time does not invalidate the Director’s Order.

Additionally, at no time between September 2008 and summer of 2009 did the Company
object to the Division’s continued negotiations or failure to explicitly comply with the timeline
set forth in § 374.205. If the Company desired that the Division filc a report in accordance with
§ 374.205 rather than continue ncgotiations, the Company was cntitled to file a proper legal
action 10 compel the Division to takc action. The Company filed no such legal action, and
instcad continued its participations in negotiations with the Division for approximately nine
months. ‘The Company’s argument for of reversal should be rejected based upon American
Standard and Hunter and the fact that it waived its opportunity to compel timely action by
actively participating in extended negotiations and by its multiple requests for additional time.

2. Denial of requested continuance.

Having just complained about supposedly undue delay, the Company now complains
about its absence. The day after the Company requested a hearing under 20 CSR 100-
8.018(1)(F), SROR 1, the Director appointed Mary S. Erickson as hearing officer to conduct the
hearing as a contested case under 20 CSR 100-8.018.""  While the hearing was inilially
scheduled on August 24, 2009, the Company requested a one day continuance and rcecived the
requested continuance, with the hearing rescheduled for August 25, 2009. Ex. 4. The Company
presented a second request for a continuance to the hearing officer, which was denied for failure

to show good and sufficicnt causc. Ex. 4, 10."* The Company renewed its motion for

"* The Company’s footmote 25 notwithstanding, the Company has stipulated that this case is
appropriatc for contested case review under Article V, § 18 of the Missouri Constitution and §§ 536.100-
140, RSMo. See Stipulation and Order, December 21, 2009. -

14 “Central United Life Insurance Co. failed to provide the name of the cxpert witness, the
particular facts the witness will prove or the materiality of such evidence.” Ex. 10.
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contlinuance, staling that in the alternative of granting a continuance, the Company requested that
it be allowed 1o offer an affidavit into evidence.” Ex. 12. The hearing officer denied the motion
for continuance, but granted the Company’s request to offer the affidavit into evidence at the
hearing. [x. 17. Therefore, the Company cannot assert error or an abuse of discretion when il
received the alternative relief it requested. Stare v. Sales, 58 §.W.3d 554, 560 (Mo. App. W.D.
2001} (no abuse of discretion “where the request was for alternative relief and the judge granted
one of the suggested alternatives.”).

While the Company could have requested that the Director modily the denial of the
requested continuance, 20 CSR 800-1.130(2), it did not do so. “Denial of a request for
continuance is seldom reversible error,” Elrod v. Elrod, 192 SW.3d 738, 742 (Mo. App. 8.D.
2006). In fact, the trial court’s action is reviewed for abuse of discrction. in re D.C,, 49 8.W.3d
694, 699 (Mo. App. E.D. 2001). The fact that the Company did not cven bring to the Director’s
attention its displeasure with the denial of a continuance is another reason to conclude the
Director did not crr or abusc his discretion.

3. The hearing officer excluded only unduly repetitious testimony and properly
questioned witnesses.

At the August 25, 2009 hearing, the Division and the Company were present and
represented by counsel. Both parties presented evidence and had the opportunity to cross
cxamine witnesses.  The hearing officer also properly questioned witnesses pursuant to §
374.205.3(4)b), which provides, “[t}he hearing shall proceed with the director or his or her
representative posing questions to the persons subpoenaed. Thereafter, the company and the
department may present testimony relevant to the investigation.” The Company citcs to no law

disallowing a hearing officer from questioning a witness nor did it object to the questioning

1% “Iny the alternative, if the Department will atlow into evidence an affidavit by Dr. Morrisey that
was previously introduced in Skelton v. CULIC, we will proceed using same.” Ex. 12.
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during the hearing. Even pointed questions to witnesses in an administrative proceeding are not
per se indicative of bias or prejudice. Technical & Prof. Servs., Inc. v. Board of Zoning and
Adjustment of Jackson Co., 558 S.W.2d 798, 803 (Mo. App. W.D. 1977).

The hearing officer fairly overruled Division counsel’s objection to the Company’s
witness testimony regarding market forces and cancer treatment charges. Tr. 56. On several
occasions, the hearing officer overruled the Division’s objection to a line of questioning directed
toward one of the Company’s expert witnesses and a document offered by an expert witness. Tr.
122, 125, 126-127, and 132. Aficr scveral pages of testimony, the hearing officer sustained the
Division’s objection to the repetitive and cumulative nature of the Company’s expert testimony.
Hearing officers are statutorily directed: “[U]nduly repetitious evidence shall be excluded.” §
536.070(8). Because the Company failed to make an offer of proof as provided for in §
536.070(7), it therefore failed to preserve the issue on appeal. “A litigant who complains aboul
the exclusion of cvidence should make an offer of proof to inform the trial court of the content of
the prolfered evidence and to allow the appellate court to determine the prejudicial elfect of the
exclusion. The offer must be specific and definite. ... We will not reverse a judgment without
a showing of prejudice.” Pruett v. Pruett, 280 S.W.3d 749, 751 (Mo. App. S.D. 2009) (citations
omitted).

The hearing officer repeatedly (and approprialely) overruled the Division’s objections.
Tr. 133-134, 135, 140, 152, 172, 178-179, 198-199, 201, 217, 224-225, 227, 239, and 249-250.
Though the Company made few objections to the Division’s evidence or questions, the hearing
officer sustained them as appropriate. Tr. 20-21. The hearing officer conducted an elfficicnt
hearing by limiting repetitious or cumulative evidence, particularly uncontroverted evidence

regarding changes in the health care market and billing practices, and encouraging the parties to
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agree on the admissibility of exhibits. Tr. 108-109. The Director made note of the extensive
evidence offered by the Company by including the information in the Order, including citations
to the three witnesses and cight exhibits offered by the Company in support of ifs assertions
regarding changes in the health care market and billing practices, Order, A-4, §s 17-19.

Based on the above, thc Company has not presented clear and convincing evidence to
overcame the presumption of honcsty and integrity of the hearing office or the presumption of
the validity of the Order. The hearing officer provided both parties the opportunity for a full,
fair, and tmpartial hearing. The Company has failed to meet its burden that the Order should be

reversed on any ground listed in § 536.140.2.
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H. The Director did not err in concluding in his Order that the Company failed to meet the
elements of equitable estoppel against the Department because the Company cannnt
establish that it reasonably relied on Department employees’ correspondence, that it
was injured by the reliance, or that there was affirmative misconduct by the
Department or Director in that the earliest correspondence presented by the Company
occurred nine months after the Company changed the administration of actual charge
policics.

The Company incorrectly claims that the Director is barred from any relief with respect
to the insurance policies at issue in this case because the Director previously approved its claims
payment practices. Company Brief, pp. 49-50. Tt argues that the Director’s employees made
prior statements that the manner in which the Company was going to process actual charge
claims was acceptable. As a result, the Company argues (the Director cannot now take action
against it to disapprove and assess penallies against it {or taking the action that the Department
previously approved.

While the Company’s recitation of the first three clements of equitable estoppel is
correct, Company Brief p. 49, ciling Fraternal Order of Police Lodge #2 v. City of St. Joseph, 8
S.W.2d 257, 263-264 (Mo. App. W.D. 1999), the Company conveniently fails to add the
required element articulated in that case for when estoppel is asserted against the govémment:
“the party must also show that the governmental conduct on which the claim is based constitutes
affirmative misconduct.” JGJ Properties, 1.LC v. City of Ellisville, 303 S.W.3d 642, 651 (Mo.
App. ED. 2010), citing Fraternal Order of Police, 8 S.W.2d at 263. Furthermore, equitablc
estoppel only runs against the state “where there are exceptional circumstances and a manifest
injustice will result.” Gosal v. City of Sedalia, 291 S.W.3d 822, 828 (Mo. App. W.D. 2009),
citing Missouri Gas Energy v. Public Serv. Comm’n, 978 S.W.2d 434, 439 (Mo. App. W.D.

1998).
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‘The Company failé to prove that these prerequisites exist. Nothing in the correspondence
that the Company presented is a representation or assurance to either the consumer or to the
Company upon which they could rcasonably rely. ‘This is especially true where the Company
decided before February 2003 to change its actual charge claims procedures, nine months before
the earliest correspondence between the Company and the Director’s employees. Ex. 20(W).
The Company could not have been injured by the Director’s employees’ “assertions” based on
the correspondence becausc it had already changed its procedures and was notifying
policyholders before it asked for clarification or “permission” to handle claims in a particular
.man.ncr. Additionally, the Company can point to nothing in the record to establish the required
“affirmative misconduct” by the Director or his employees.

Furthermore, applying estoppels against the Director in this case “will interfere with the
proper discharge of governmental duties, curtail the exercise of the state’s police power and
thwart public policy” of protecting Missouri insurance consumers. Gosal, 291 S.W.3d at 828-
829. The past knowledge and implicit approval by the Director of an insurance company’s
business practices do not enjoin the Director from asserting his regulatory authority in the future
if, in fact, the practice employed by the company “was unauthorized and unlawful.” Traders
Mut. Fire Ins. Co. v. Leggett, 284 S.W.2d 586, 589 (Mo. banc 1955).

CONCLUSION

Based upon the loregoing, the Company has failed to meet its burden that the Order
should be reversed on any ground listed in § 536.140.2 or upon any other ground asserted, and as

such, the Director’s Order should be affirmed.
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A, . Addendum

i

~State of Missouri
DEPARTMENT OF INSURANCE, FINANCIAL INST1

TUTIONS &
PROFESSIONAL REGIST RATION '

INRE;

Central United Life Insurance Co,

)

)

) Casc No. 090814644C
Missouri Market Conduct Examination ) . :
No. 5013-36-TGT ‘ )

- FINDINGS OF FACT, CONCLUSIONS OF LAW AND CONFIDENTIAL FINAIL,
~ ORDER ACCEPTING FINAL EXAMINA

TION REPQRT AS FILED

'NOW, THEREFORE, Director John M. Huff (“Director®

Insurance, Financial Institutions and Professional Registration (“Department™), after a hearing,

having read the full record, including all the evidence, hereby renders the decision and maks the

féllowillg {indings of .fact,- conelusions of law and confidential final order in accordance with 2'0'

' 'CSR 100-8.018(1)(G):'

 FINDINGS OF FACT
A.:  Procedural History

I. . Pursuant to § 374.205.3(2) RSMo 2000
Missouri Department of Insurance, F

(“Department”), Division of Insurance Market Regulation (“Division™) mailed to Central United
Life Insurance Company (“Central United

") a Market Conduct Examination Report of the
Cancer and Specified Disease Health Insurance’ Business of Central United dated August 26,
2008 (“August 26, 2008 Report™). Central United's Prehearing Proposed Findings of Fact,
Conclusions of Law and Order (“Central United’s Prehearing Proposed Order™); Exhibit MM,
October 31, 2009 Central United Response to August 26, 2008 Report~

» On or about September 5, 2008, the

2. On October 31, 2008, Central United submitted ifs formal response to the August
26, 2008 Report in accordance with § 374.205.3(2). Central United's Prehearing Proposed
Order; Exhibir MM _ : .

! Pursuant to 20 CSR. 100-8.0] 8(IXG), the Finat Order is a “confidential internal order”,

"} of the Department of

inancial Institutions and Professional Registration -
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¢ examination was “to determine whe

- 8.010(I(F). By Notice of Hearing and Order, the Director sche

- Dennis R. Bailey of Rushton, Stakely,

" interests of Missouri’s insurance buying co

3. In accordance with 20 CSR 100-8.01

Unitgd on July 13, 2009 a Market Conduct Final Examination Report (“Final Report™) dated July

10, 2009 and signed by Chief Examiner Michael W. Woolbright, The cxamination report was
accompanicd by a letter that included a notice to the C

8(1)(E), the Division forwarded to Central

-ompany of its rights under 20 CSR. 100-
8.018()(F). Central United’s Prehearing Proposed Or ' '

der.

4. The time period covered b

y.the Division’s examination of Central United was
primarily from January 1, 2002 throu

gh December 31, 2004. The stated purpose of the

ther the Company complicd with Missouri Laws and
[Department] regulations in its marketing, underwriting and administration of cancer and
specified disease health insurance policies.” Exhibit 1, Final Report, p. 4.

5. On August 13, 2009, Central United pefitioned the

Director of the Department to
modify the findings of the Final Report and requested a hea

ring pursuant to 20 CSR 100-
duled the hearing for August 24,

2009, to commence at 1:30 p.m., and designated Mary 3. Erickson, Senior Enforcement Counsel,

as the hearing officer pursuant to 20 CSR 800-1.130.

6. .Upon a request by Central United, the hearing officer réscheduled the hearing for
August 25, 2009, to commence at 9:00 a.m.

» at the Department in Room 530 of the Truman State
Office Building, 301 West High Street, Jefferson City, Missouri.

7. At the administrative hearing on Au

gust 25, 2009, Carolyn I. Kerr and Kevin
Jones, appearcd on behalf of the Division. She

1y L. Doctorian of Ammstrong Teasdale LLP and
behalf of Central United.

8. Atthe hearing, the Division presented the Final Réport into evidence-as well as the
working papers relating to the market conduct examination. When presenting the Final Report,

the Division noted that pursuvant to § 375.205, findings of fact and conclusions made pursuant to
any examination shall be prima facie evidence.

9. Central United presented five witnesses and documentary evidence in response,
The Division presented no rebuttal testimon

y or evidence. Only Central United chose to make
an oral closing argument at the hearing. '
B.  Parties

10.  The Division of Insurance Market Regulation of the Deparfmcnt protects the

nsumers by ensuring companies are conducting
business in compliance with applicable state s

to conduct an examination of pursuant to §§ 3

_ 74.202 10 374.207 of any company engaging in the
business of insurance in Missouri. -

11. At the time of the examination, Central United was a Texas-domiciled insur(;r.
Exhibit 1, Final Report., p. 1. Since that time, Central United hds redomesticated to Arkansas.
Motion to Correct the Record, p. 1, The correct NAIC Number for Central United is 61883, and

Johnston & Garrett, P.A., pro hac vice, appeared on

tatutes and regulations. The Division is authorized-



- and Dixie Nati

under “Radiation Therapy”,

NAIC Group Number is 1117. Id Central United holds a Certificate of Authority to transact
insurance business in Missouri. Exhibit 1, p. 6. -

C. Findings and Conclusions in Final Report and Evidence.

12.  Central United sclls and administers $
which are specific benefit, indemnity polici
defined in the policy. Hearing Transcript
Blakey). Central United’

upplemental cancer insurance policies
es which pay benefits directly to the policyholder as

s policies are not major medical or health insurance policies. Id

13,  In addition to 'its own

policies, Central United administers the closed block of
business it acqu

ired from Commonwealth National Life Insurance Company (“Commonwealth”)

onal Life Insurance Company. 7r. 36. (Blakey); Tr. 220 (John McGettigan);
Exhibit 4, Commonwealth Policy Form CEP350REV; Exhibit H, Dixie Advertisement.

4.

N The Central United policies at issue provide for three categories of benefits:
scheduled, per diem, and actual charge benefits. The third category of benefits provides for a-

cash payment to the policyholder in the amount &f sctual charges for chemotherapy or radiation
treatment. Tr. 43 — 45 (Blakey); see,

: e.g., Exhibit A, Commonwealth Policy Form CEP350REV
and Exhibit B, Commonwealth Policy Form CEP93ULT. For example, in Exhibit A, page 5,

radiation for the purpose of modification or destruction of abnormal tissue.”

15, Centtal United materially changed how it administers the benefit provisions of
guaranteed renewable cancer health insurance policies beginning Febroary 1, 2003. Exhibit |,
Final Report, p. 5; Tr. 106 (Blakey). Specifically, the Final Report states:

(“Tr.”), 37 — 38 (Central United witness Lee Ann.

the policy states, in part: “We will pay the actual charges for -
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Many of the benefit provisions of the Company’s cancer policies are worded to pay

benefits based on a health care provider’s actual charge for covercd services. Prior to
- February of 2003, the Company administered those actual charge claims based on the
amount health care providers billed for their services, Beginning in February of 2003, the
Company administered claims based on a different definition of the term defual charge.
From that date forward, the Company defined actual charge to mean, “...the amount(s)
actually paid by or on behalf of the Covered Person and accepted by the provider as full
paymenf for the covered services provided. " As a result, any benefit paymenis that were

based on a provider’s actual charge were limited to whatever lower amount the provider
- agreed to accept from the insured person’s primary health. plan, Medicare ar other third
party payer. ' -

¥ 0+ %

The term actual charge was not defined in any of the Company’s marketing materials or

in any of the cancer policies sold in Missouri until Octaber of 2003. It was not until

December of 2003 that all cancer policies the company marketed in Missouri that paid

one or more benefits based on a health care provider’s actual charge included a definition
of that term.

Exhibit 1, Final Report, p. 5 (italics in original).



16.  The Final Report examined the followin

_ g areas of Central Uniled's opcrationé:
Sales and Marketing, Underwriting, Claims, Complaints/Gricvances, Criticism & Formal
Request Time Study, id. '

7.

_ ' Central United presented extensive (and redundant) cvidence regarding the
changes in the medical scrvices industry and its billing practices to demonstrate the differential

between a provider’s “list charge” and the lesser amount accepted by a provider for full payment.
E.g., witnesses Lee Ann Blakey; Mark Chapman, Dr. Michael Morrisey (by Affidavit, Exhibit
DDy, Exhibits F, G, Q, R, S, FF, and HH., - : S

18,  Central United ultimately admits that “Central United failed to notice until early

2003 the transformation of the billing practices. Exhibit MM

] , October 31, 2009 Central United
Response to August 26, 2008 Report; Tr. 107 (Blakey). -

19, Central United presented unchallenged cvidence that the medical Services
industry has e

volved tremendously since the 1980s. Central United’s Proposed Order, 123, Tr.
48 (Blakey); Exhibit DD, Affidavit of Michael A. Morrisey, Ph.D. :

20, * John McGettigan, Senior Vice President and General Counscl of Central United
teslified that prior to the February, 2003 change, Central United relied on whatever the
policyholders turned in with their claims for the payment of actual charges benefits, such as

statements of account, claim forms, computer printouts. . Tr. 221. Prior to February, 2003, the

policyholder wpuld send Central United “whatever-document they received from the: provider.”
Tr. 49 (Blakey). o '

21,

EOBs [Explanation of Benefits] from our policyholders so that we could see the amount the

_providers agreed to accept and were paid in full for the chemo and radiation benefits.” Tr. 220,
223. ) : o .

22, Central United failed to present any evidence contradicting or rebutting the
fundamental. finding of the Final Report: - Central United changed. its policy administration

In January, 2003, Central United determined that it “nceded to begin asking for

Ay

regarding payment for actual charges benefits by requiring proof. of payment accepted by the

provider. Although Central United’s evidence explains perhaps why it instituted the change, the
extensive evidence of Central United regarding the gradual evolution of medical billing and

reimbursement . is immaterial and irrelevant to the-ultimate issue in the Final Report: Central -

- United unilaterally

rally, and without prior notification, attempted to modify in-force, guaranteed
renewable policies, :

23.  In February, 2003, Central United posted on its website a revised claim form and
notice to its policyhelders advising them of its change in how it was going to administer ¢laims,
Tr, 53 (Blakey); Exhibit 4, Claim Form. This notice was also attached to Central United’s claim
forms beginning in February, -2003. Id As of February 1, 2003, Central United required

policyholders to submit as part of their claim “any Explanation of Benefit Statements, Medicare -

Summary, or statements of account showing the charges paid by you or on your behalf.”™ Jd A
similar notice was sent to all policyholders and to Central United’s producers in July, 2003, Id;
- Exhibits 2 and E, “Important Notice”. The record establishes that while a fow policyhoelders who



- . claims after February 2003. Exhibir

~ filed a claim after February, 2003, used a form with the notice

, Central United waited six months
before sending notice to all policyholders of its change. :

_ .24, The only written communication from the company to its agents reparding this
change was sent to them sometime in July 2003. That communication
of the Notice form that had been sent to the
Keport, p. 7. Therefore, between Februa
ambiguously worded policy form,
Policies.

consisted only of a copy

ry 1, 2003 and July, 2003, Central United marketed an
CI3000AMO, through misinformed agents. Id; Exhibit 7,

~ . 25 The term “actual charpe” was not explained or defined in any of Central United’s
Missouri .policy forms, advertising or marketing material unti! October 2003, when Central
‘United attempted to change the language of the existing Central United policies and newly issued

. policies by issuing-an endorsement to the policies which contained a written definition of “actual
charge.” Endorsement Form CP3ACEND was attached

on or about October 16, 2003. Exhibir 1, Final Report, p. 12; Exhibit 7, Policies. -
26.

never revised the marketing or solicitation materials re

ferencing that policy form to include a
written definition of “actual charge”

or an explanation of how Central United was administering
1, Final Report, p. 12; Tr, 102 (Blakey); Exhibit 3,

27.  No other Central United cancer policies that paid a benefit based on a health care
provider’s “actual ‘charge” included a wriiten definition of the term “actual charge”. 1r, 45
(Blakey); Central United’s Post-Hearing

Order, (Central United’s Post-Hearing Proposed Order), §18.

28.  Lee Ann Blakey testified on behalf of Central United that Cenfral United did not
change its internal definition of actual charges. - Tr. 51, This testimony is inconsistent with the

fact that Central United, after February 2003, issucd notices specifying that policyholders must

submit documents “showing the charges paid by you or on your behalf”, Exhibit E, and issued
new endorsements in October, 2003 containing the definition of actual charge. Exhibit 1, Final

Report. The testimony is also inconsistent with the fact Central United had for years paid the list
price of the providers. Central United Post-

Hearing Proposed Order, § 27. No notice would
* have been required to the policyholders if Centr

administration of the actual charges benefits. .

- 29, Central United’s February 2003 change in how it administered the benefit
provisions of its guaranteed renewable cancer and specified discase health insurance policies

impacted, and continues to impact, the benefits paid for claims under the following policies
issued and assumed by Central United (Exhibits 5 and 7):

a. - Central United Policy Forms:
1. CP-1003-MO
ii. CP3000AMO

b. Dixic National Life Insurance Company (“Dixie™) Policy Forms:.
i. CP-1003

policyholders on July 3, 2003, Exhibit !, Final |

to Policy Form CP3000AMO beginning -

Central United marketed Policy Form CP3000AMO until Decomber 2003, but

Proposed Findings of Fact, Conclusions of Law and -

ral United had not changed its interpretation 'and‘
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ii. CP-1004 !

ili. CP-1005 ‘ _ '
¢. . Commonwealth National Life Insurance Company. (“Commonwealth™)
Policy Forms:

i. CRP-350-MAX-COMB
ii, CEP-93ULT
iii. CEP-93CONV

30.  Nowhere in the following listed advertisements or marketing materials providing
for actual charge benefits and in no advertisement or marketing materials of policics that Central

United assumed from or administered for Dixic or Commonwealth did Central United disclose

that the payment a policyholder would receive would be impacted by the policyholder’s primary.

insurance coverage:

Form CP-1005-Rev.3/88, which advertised Policy Form CP-1005;
Form NCP-2-(Rev.9/92), which advertised Policy form CP-1004;
Form BCEP-%4, which advertised Policy Form CEP-93ULT;

Form CP-1003-GN-7/96, which advertised Policy Form CP-1003; and
Forms CP300A 0102-MO and CP300A-CC-0202 (AR, IL, MO), which
advertised Policy Form CP3000, ' '

ri, pp. 6 — 10; Exhibits 5-& 6, Advertising materials; Exhibits H & I, Dixie

o e o

 Exhibit 1, Final Repo
" ddvertisement.
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31.  Lee Ann Blakey testified that the amount paid by Central United for an actual

-chargc benefit

amount paid may be different. Tr, 104. Hence, Central United’s advertisements claiming such
language as “Pays in addition te all ether insurance” (e.g.. Exhibit G, bold in original) and
“pays regardless of other insurance you may have!” (e.g.,, Exkibir J, bold and underline in

original), fails to inform that the actual charges benefits do, in fact, depend on the level of
coverage pravided by the policyholder’s “other insurance”.

32. I.n December, 2003, Central United began tb use and market a new policy form
- which contained a written definition of “actual charge.” Exhibit I, Final Report.

33. In its Proposcd Findings: of Fact, Conclusions of Law and Order, Central United
does not assert that Sections III (Claim Practices), IV (Complaints) or V (Criticisms & Formal

Request Time Study) of the Final Report should be rejected or modified. Central United’s Post-
Hearing Proposed Order, p. 28. -

34.  Central United failed to complétc its investigation of 29 claims within 30 days
afler notification of the claim, althouph the investigations could reasonably have been completed

within this time, in violation of 20 CSR 100-1:040 (as amended, 20 CSR 100-1.050). Exhibit !,
Final Repori, p. 15. S ' : :

35. Central United failed to advise claimants of the acceptance or denial of 57 claims -

within 15 working days of receipt of all forms necessary to establish the nature and extent of the
_ claims, in violation of 20 CSR 100-1.050(1)(A). /4. at 15 - 16.

would depend on the policyholder’s major medical policy in that the actual charge
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36.  Central United improperly reduced a policyholder’s benefits, in violation of 20
CSR 100-1.020¢1). Id at16. :

37.  Central United failed to include one com

_ plaint in it its Company Complaint Log,
in violation of 20 CSR 300-2.2003)(D) (as amended, 2

0 CSR 100-8.040(3)(D). Id. at 18.

38.  Central United failed to respond to three criticisms and one formal requésl within
10 calendar days afier receipt. /d. at 19, '

33. Central United presented evidence that employecs of the Department’s Consumer
“Affairs Division corre

sponded “with consumers and Central United where the consumer
~ complained regarding the amount of paid benefits by Central United, Exhibir W, October 21,

2003 Carol Harden letter to consumer complainant; Exhibit X, August 29, 2005 Harden letter to
consumer complainant; Exhibit ¥, 4

complainant; Exhibit Z, September I3,
9, 2005 Central Um’ted letter to Harden.

~40.. Carol Harden testified for Ce

ntral United pursuant to a subpocna issued by the
hearing officer. In 2004, Caro! Harden

was employed by the Department in the Consumer
Affairs Division, Consumer Services Sect :

_ : ion, as a consumer services specialist.” Tr. 195 - 95
(Harden). At that time, Harden reported to Mary Kempker who was the Director of the Division
of Consumer Affairs. Jd at 195,

41, John McGettigan, Senior Vice President and General Counsel of Central United,

testified: “Our company received those letters

* Department’s statements in the letters that the company was paying claims accurately by paying
‘the actual charge.” Tr 229, MeGettigan®s testimony regarding reliance is not credible. The

correspondence in Exhibits W through 7 occurred months, or even years, after Central United

changed its administration of actual charge benefits in its policies on February 1, 2003,
- Additionally, Central United reccived the notice of the

October, 2004, for an exam covering January 1,
243(McGettigan); Exhibit 1, Final Report, p. 4.

42. Harden testified that Consumer Services,
cannot require an insurer to do anything
not in compliance,
Regulation]. Id

[within the Division of Consumer Affairs)
. Ir. 214. 1f Consumer Services feels that an insurer is
it can refer the matter to Market Conduct [Division of Insurance Market

ugust 26, 2005 Mary Kempker letter to consumer
2005 Harden letter to Central United; Exhibit AA, August ‘

[fiom Harden and Kempker} and relied on the.

Division’s market conduct examination in .
2002 through December 31, 2004. T7r. -
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11l CONCLUSIONS OF LAW

A. Jurisdiction and Authority

43.  The Director of the Missouri Department of Insurance, Financial Institutions and
Professional Registration has the duty to administer Chapter 354 and Chapters 374 to 385 RSMo,
including the supervision, regulation and disci

_ pline of insurance companies authorized to. operate
. and conduct business in Missouri. ' ' :

44.  The authority of the Division within the Department to perform a market conduct
examination includes, but is not limited to §§ 374.110, 374.190, 374.205, 375.445, 375938 and
375.1009 _

.45 The jurisdiction of the Director to initiate and administer this proceeding is found
in § 374.205.3 RSMo 2000 and 20 CSR 100-8.018. ' :

, 46, The Director had authority pursuant to 20 CSR 800-1.130 to appoint a hearing "
officer to conduet the hearing requested by Central United under 20 CSR 100-8.018(1)(F). Onec
the hearing is completed, the hearing officer shall recommend fin

dings of fact, conclusions of
law and a final order to the Director. The Director shall

dispose of the matter. 20 CSR 800-
1.130; see also § 374.205 and 20 CSR 100-8.018(1)(F) and (G). - . '

47, After a hearing under 20 CSR 100-8.018(1)(F), “tho director shall issue fil
examination {indings; and” '

(G) Within thirty (30) days of the end of the period allowed for the receipt of an
acoeptance or comments by the company or following a hearing, the director shall
fully consider and review the report, together with any written comments and any
relevant portions of the examiner's work papers and enter an order;

1. Accepting the cxamination report as filed or with modification or corrections. If
the examination report reveals that the company is operating in violation of any
law, regulation, or prior order of the director, the director may issue an order for
any legal or regulatory action as the director deems appropriate, provided that this
order shall be 2 confidential internal order directing the department to take certain
action, or the company and the division may negotiate a consent order, curative

order, or settloment agreement. Any such order or agreement shall be final once
issued or approved by the director;

- 2. Rejecting the examination report with directions to the examiners to reopen the
~ examination for purposes of obtaining additional documents, data, information,
and requiring the submission of either a new report or a supplemental report; or

3. For an investigatory hearing with no less than twenty (20)' days' notice to the

company for purposes of obtaining additional documents, data, information, and
testimony . : - ' '
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(3 All orders énte_re_d pursuant to subsection (1)(G) shall be aécompanied by
- findings and conclusions resulting from the director's consideration and review of

the examination report, relevant cxaminer work papers, and written submissions,

rebuttals, or comments, if any submitted by the company. A finding issued under

subsection (1)(F) shall not be considered a final order. Any order issued under
‘paragraph (1)(G)1. shall be considered a final administrative decision and may be
appealed pursuant to section 374.055, RSMo, Chapter 536, RSMo, and 20 CSR
800-1.100 and shall be served upon the company by certified mail, together with a
copy of the final examination report. Within thirty (30) days of the issuance of the
final findings, as outlined in subsection (1)(G), the company shall file affidavits

executed by each of its directors stating under oath that they have received a copy
of the final report and related orders. )

20 CSR 1'00-3.013(1)(1:'), (G) and (3).

) 47.. “Findings of fact and conclusions made pursvant fo any examination shall be prima
. facie evidence in any legal or regulatory action.” § 374.205.2(5).

48.  Section 375.445 RSMo 2000 states:

1. When upon investigation the dircctor finds that. any company transacting
business in this state has conducted its business fraudulently, is not carrying out
" its contracts in good faith, or is habitually and as a matter of business practice
compelling claiinants under policies or liability judgment creditors of the insured
to either accept less than the amount due under the terms of the policy or resort to
 litigation against the company 1o secure payment of the amount due, and that a
proceeding in respect thereto would be in the interest of the public, he shall issue¢
and serve upon the company a statement of the charges in that respect and a
notice of a hearing thereon. : '
2, If after the hearing the director shall determine that the company has
fraudulently conducted its business as defined in this section, he shall order the
company to cease and desist from the fraudulent practice and may suspend the
company's certificate of authority for a period not to cxceed thirty days and may
in addition order a forfeiture to the state of Missouri of a sum not to exceed one
- . thousand dollars, which forfeiture may be recovered by a civil action brought by
and in the name of the director of insurance. The civil action may be brought in
the circuit court of Cole County or, at the option of the director of insurance, in
~ another county which has venue of an action against the person, partnership or
corporation under other provisions of law. The dircctor of insurance may also
suspend or revoke the license of an insurer or agent for any such willful violation.

49.  Scction 375.934 states that it is an unfair trade practice for any insurer to commil
any practice defined in § 375.936.if : '



. (1) 1t is committed in conscious disregard of §§ 375.930 to 375.948 or of any rules
promulgated under those section. '

(2) It has been committed with such [t
to engage in that type of conduct.

§ 375.934 RSMo 2000,

equency to indicate a general business practice

30, Pursuant to § 975.936, any of the following practices, if committed in violation of
- §375.934 are defincd as unfair trade practices in the business of insurance:

(6) "Misrepresentations and false advertising of insurance policies”, making, issuing,.
circulating, or causing to be made, issued or circulated, any estimal

te, illustrations,
circular or statement, sales presentation,-omission, or comparison which;

(a) Misrepresents the benefits, advantages, cond'itions, or terms of any policy;
' ¥ ¥ '

"(13) Any violation of section 375.445.
§375,936 RSMo 2000,
51.  Section 376.777.7(3) RSMo 2000 states:

(3) The director of the department of insurance, financial institutions and
professional " registration  shall approve only those policies which are in
compliance with the insurance laws of this state and which coniain such words,
‘phraseology, conditions and provisions which are specific, certain and
unambiguous and reasonably adequate to meet needed requirements for the
protection of those insured. The disapproval of any policy form shall be based

upon the requirements of the laws of this state or of any regulation lawfully
promuigated thercunder.

52, Scction 376.780 states:

1. Other policy provisions. No policy provision which is not subject to section
~ 376.777 shall make a policy, or any portion thereof, less favorable in any respect

to the insured or the beneficiary than the provisions thereof which are subject to -
- sections 376.770 to 376.800, '

2. Policy conflicting with sections 376.770 to 376.800. A policy delivered or
issued for delivery to any person in this state in violation of sections 376.770 to
376.800 shall be held valid but shall be construed as provided in sections 376.770
to 376.800. When any provision in a policy subject to sections 376.770 to 376.800
. is in conflict with any provision of sections 376.770 to 376.800, the rights, duties-

and obligations of the insurer, the insured and the beneficiary shall be governed
by the provisions of sections 376.770 to 376.800.

10
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33. Rule 20 CSR 400-5.700(5)(A)1 states:

(5) Adverlisemlcnts of Benefits Payable, Losses Covered or Premiums Payable.

- (A) Deceptive words, phrases or illustrations are prohibited,

Or use words, phrases, staternents,
this information of use of these

words, phrases, statements, references of illustrations has the bapacity,’tendency

or effect of misleading or deceiving purchascrs

Conclusions ;)f Law Relating to the Final Examination Report

4.

57. Central United’s change in its interpretation of the term “actual charge” ang the
manner in which Central Uniteq was administering clajms eflective February 2003 highlighted
an ambiguity in Central Uniteq’s policy forms. When there is an igui i
contract, the contract must be construed in fav
Co., 2009 WL 18721 13, at *2 (Mo. June 30, 2009).

- 58, Section 376.777.1(3), RSMo, prohibits ambiguities in individual health insurance
policies. For the policy forms to comply with §376.777.7(3) and 376.780.2, RSMo, Céntral
United was under an obligation to interpret the undefined term “actyal charges” in the manner

11

or of the policyholder. Jones v, Mid-Cetury Ins.



~* committing the violations defined in § 375.936

A- 12

most favorable to the insured. By adoptin,
and claims administration procedures for
Central United violated § 376.780 by deli
in conformance with § 376.1777(3).

g and implementing the less favorable interpretation
those policies where “actual charges” was undefined,
vering policies Central United implicitly agrees are not

39. Because Central United chan
paid on a claim depended on the amount

policyholder’s “other insvrance,” rather than the billed amount, the policyholder’s benefit under
the Central United policy was adversely affected by any “other insurance” he or she may have in
addition to the Central United policy. As a result of the change in the manner in which Central

United administercd its claims, any benefit payments that were based on a provider's “actual
charge” were limited to whatever lower

policyholder’s primary health plan, Medicare

ged how it administered claims so that the amount

, or other third party payer.

60.  Central United’s failure to disclose that the
were affected by “other insurance” made Central United’
.. forms incomplete, deceptive, ambiguous and a misrepresentation of the benefits, advantages,

conditions, or terms of the policies, in violation of §375.936(6) and 20 CSR 400-5.700(4) and
(5XA)1. Where the advertisements claimed that the benefits would be “in addition to” or
“regardless™ of other insurance, it is reasonable for an consumer {o believe that they would be
required to pay what a doctor bills, or what the
other insurance.

policyholder’s actual charges benefits
s marketing and advertising of its policy

_ 61.  Central United’
-between February 1, 2003,

violation of § 375.934 by engaging

s marketing and advertising of émbiguously worded poliby forms

in unfair trade practices as defined in § 375.936, by
(6) with such frequency to indicate & pencral

business practice to engage in that type of conduc

62.  Missouri law prohibits any insurance company transacting business in Missouri
from conducting its business fraudulently, carrying out its contracts in bad faith, or compelling
insured to accept less than the amount due under the terms of their policy. § 375.445. Central

United engaged in such conduct which ¢onstitutes a violation of § 374.445 and is an unfair trade

" practicc pursuant to § 375,934, committed with such frequency to indicate a general business
practice to engage in such conduct. § 376,93 6(13), RSMo. '

63.  Central United assumed the block business of Dixie in 1996 and of
Commonwealth in 1997. Central United’s failure, when purchasing these blocks of business, to

recognize the change in medical billing and reimbursement cannot be shiftcd to the shoulders of
" its policyholders, '

64.  Central United’s witnesses Blakey, Chapman, aid Morrisey testified that the
changes in medical billing, dating back to at lcast the 1980s, necessitated the changes in the
administration of actual charges benefits, This testimony does not address the fact that Central
United did not attempt to change its administration of actual charges benefits until 2003,
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65. Central United failed to complete its investigation of 29 claims within 30 days
after notification of the claim, although the investigations could reasonably have been completed

within this time, in violation of § 375.1007(3) and 20 CSR 100-1-040 (as amended 20 CSR 100-
1.050(4), eff. 7/30/08)). L

00. Central United failed to advise clai

within 15 working days of receipt of all forms necessary to establish the nature and extent of the
claims, in violation of § 375. 1007(3) and 20 CSR 100-1 O50(1)A).

67.  Central United improperly reduced a policyholdcr;s benefits, in violation of 20
CSR 100-1.020(1). . : _

68.  Central United failed to include one complaint in it its Company Complairit Log,
in violation of § 375.936(3) and 20 CSR 300-2.200(6),
7/30108)). o

69, Central United failed.to respond ta three criticisms and one formal request within
10 calendar days after receipt, in

 violation of § 374.205.2(2) and 20 CSR 300-2.200(6), (as
amended 20 CSR 100-8.040(6), eff. 7/30/08)).

C. * Resolution of Other Legal Issucs

70.  In its Proposed Order, Central U

_ nited would have the Director declare Section II
of the Final Report as invalid because: '

[T)he Director is estopped to assert and apply an interpretation of actual charges

- as meaning billed charges and to penalize Central United on that basis due to prior

-authorized statements and acts of Department agents and cmployees,-upon which

Central United relied. The Report attempts to find violations for Central United’s
payment of “actual charges” claims based the amount actually paid for a service.
However, the evidence indicates that agents and employees of the Department

made prior statcments and took action in dircct contradiction to the findings and
conclusions in Section I of the Report . .., . . .

Central United Post-Hearing Proposed Order, § 95.  Central United then lists the

cotrespondence between employees of the Division of Consumer Affais and Central United Life
and consumer complainants (policyholders). Central United goes on to claim that it “relicd upon
these statements and actions of the Department[,] that its reliance was reasonable under the

circumstances and that [Central United] will be injured if the contradictions contained in Section
IT of the Report are permitted.” Id, Y 96. '

. 71, The case law in Missouri hmply demonstrates the persistent prévalence of the
gencral principle of no estoppel against the government and a recitation of such case law will not

be repeated herc. The requireinents for applying estoppel to government apencies is set forth in
Bailey v. City of Goodman, 69 S.W.3d 154 (Mo. App. 2002).
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A party asserting estoppel must prove all required clements of estoppel in order to
_prevail, These elements arc 1) a statement or act by the government entity
inconsistent with the subsequent government act;-2) the citizen relied on the act;

and 3) injury to the citizen. In addition, the governmental conduct complained of
must amount 1o affirmative misconduct.

- 1d at 157 (internal citations omitted). Equitable cstoppel may run against the state, but only”
~ where there are exceptional circumstances and a manifest injustice will result. Prince v. Division
of Family Seivices, 886 S.W.2d 68, 73 (Mo. App. 1994). Equitable estoppel is not applicable if it
will interferc with the proper discharge of governmental duties, curtail the excrcise of the state’s

- police power or thwart public policy, and is limited to those situations where public rights have

to yield when private parties have greater equitable rights. State ex rel. Capital City Water Co. ».

- Missouri Public Service Comm'n, 850 S.W.2d 903, 910 (Mo. App. 1993); compare Twelve Oaks
Motor Inn, Inc. v. Strahan, 110 S.W.3d 404, 408 (Mo. App. S. D. 2003) (court eéstopped the
government from denying the timeliness of an appeal of a tax assessment-where the government

. had erroneously informed the taxpayer as to the deadline for filing the appeal and where the
timely appeal of the tax assessment, did not involve a substantive public policy) with Fraternal
Order of Police Lodge No. 2 v. City of St. Joseph, § 8.W.3d 257, 263-264 (Mo. App. W. D.
1999) (appellants failed to meet their burden of proving affirmative misconduct and the case

- dealt with substantive public policy regarding the solvency of the police pension fund).

-~ 72. Central United has not proven the required elements of cstoppel against the
Director, Department or Division. As a matter of fact and law, nothing in the correspondence is
a representation or assurance to cither the consumer or Central United upon-which they could
reasonably rely, Central United does not and cannot assert “affirmative misconduct” by the
Director, Department or Division. 7This is especially true where Central United decided before
February, 2003 to change its actual charge claims procedures, which is nine months before the
earliest correspondence, Exhibit W, No injury could have resulted to Central United based upon
the correspondence because it had already changed its procedures and was notifying

policyholders.  As stated in the Findings of Fact, John McGettigan’s. testimony that Central
United relied upon the correspondence of the Department’s employees is not credible,

_ 73. The Director, Department, and Division are charged with enforcing the insurance
laws of the state of Missouri. Estoppel will interfere with the proper discharge of governmental
duties and thwart public policy of protecting Missouri: insurance consumers. There is a case
directly on point to Central United’s argument. In Traders Mutual Fire Insurance Company v.
Leggett, 284 8.W.2d-586 (Mo. 1955), an insurance company argued that past knowledge and

implicit approval by the insurance department of the insurance company’s business precluded the
insurance department’s attempt to enjoin such busincss:

It is claimed, by reason of its annual reports and the depariment's examinations,
that the department long had knowledge of the fact that the company was writing
automobile insurance and that the department's knowledge and actions in these
respects constituted ‘an administrative construction of the statutes and the
company's charter and should be given some weight indicative of the company's
power to write that class of insurance. But aside from the mcagemess of the
record and the inconclusiveness of the facts shown, the knowledge or tacit

14
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consent of the department would not make the company's act of writing
_automobile insurance lawful if in point of fact the writing of such insurance was
unauthorized and unlawful,
Id. at 588 — 589.

74.  In its Post-Iearing Proposed Order, Paragraph 83, Central United argues that the
Final Report must be rejected because it contradicts the final judgment in a class action
proceeding styled Cora Skelton and Stephen McKnight v. Central United Life Insurance, Civil
Action No. CV-2008-900178 in the Circuit Court of Mobile County, Alabama (“Skelton™),
Exhibit C. Central United cites to Article IV, § 1 of the United States Constitution which states,
in pertinent part: “Full Faith and Cre '

dit shall be given in each State to the public Acts, Records,
and judicial Proccedings of every other State.” - _

75.  Central United goes on to state that the parallel provision of Missouri statc law is
Tocated in section 490.130, RSMo, and that “full faith and credit” applies to state administrative

bodies as much as.to state courts, citing V.M.B. v. Missouri Dental Board, 74 S.W.3d 836, 841

(Mo. App. W.D. 2002). Central United claims the effect of the Skelfon judgment given Full

Faith and Credit here is that all of the Missouri policyholders allegéd by the Department to have
been subject to unfair practices relating to “actual charges

» have been compensated and have
released all claims against Central United relating to these matters. The meaning of “actual
charges” has been adjudicated as between the partics to these policies and all claims relating

therelo released by the policyholders. Central United quotes part of the Skelton Final Judgment:

All future claims for actual-charge benefits, submitted by Settlement Class
members who did not exclude themselves from the Settlement’, will be

processed and paid actual charges benefits for chemotherapy/

radiation/blood based upon the monetary amount that Central United can

determine was the amount paid by or on behalf of the insured, beneficiary
or policyholder and accepted as payment in full by the healthcarc provider.
Cenral United may require an Explanation of Benefits ('EOB’) or proof
of loss documentation from the policyholders primary. insurance company
or Medicare in order to determine that monetary amount.

_ 76, Ceniral Unitéd’s arguments arc misplaced and the full faith and credit clause of
- the United States Constitution, or as codified in Missouri under § 490.130, has no application {0

" this proceeding. Full faith and credit, as applied to judgments of a state court, makes “that which

_has been adjudicated in one state res judicata to the same extent in every other.” Magnolia

Petroleum Co. v. Hunt, 320 U.S. 430, 438, 64 8.Ct. 208,213 (1943); overruled on other grounds
by Thomas v. quhingron Gas Light Co., 448 US. 261, 100 S.Ct. 2647 (1980)..

77.  Missouri courts give full faith and credit to judgments of sister states except
. where it can be shown that there was no jurisdiction over the subject matter or over the person of

where the judgment was obtained by fraud. Big Tex Trailer Mfg. v. Duff Motor Co., Inc.; 275

< W.3d 384, 386 (Mo. App. W.D. 2009). First, the Alabama court has and had no power to

! Central United's footnote: Only four (4) Missouri policyholders

opted out of the class settlement
- judgment. ' - :

15
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decide how the Dircetor of the Department should apply Missouri insurance law to Central
United Life’s conduct in the state of Missouri. '

Nowhete in the Skelton Final Judgment does the
Alebama state circuit cowrt attempt of extend subject matter jurisdiction over the regulatory
-authority of the Dircctor, Department or Division. The Skelfon court lacks jurisdiction over the
enforcement of Missouri’s insurance law against an insurer licensed to do business in Missouri.

78.  .Second, the Director, Department and/or Divisi

Alabama circuit court action and no litigation occurred in Skelfon on the issue of personal
.~ jurisdiction over the Director, Departinent or Division. Miller v. Dean, 2009 W1, 981113 (Mo.

App. W.D. April 14, 2009). Moreover, Central United fails to offer a basis for a Missouri siate
official or governiental entity to be sued

~ coutt in a private, class action proceeding. Finally, the fact the Central United’s policyholders in.

Missouri may be bound by the Alabama court’s judgment does not assist the insurer in a
Missouri administrative proceeding. Simply put, the Missouri policyholders may have no power
to require Central United to do anything to the contrary of the judgment of the Alabama court,

but the Director of the Missouri Department of Insurance, Financial Institutions and Professional

_ Registration does, where permitted by Missouri insurance law.

on were not parties to the Skelton

79.  In Paragraph 88 of its Post-Hearing Propdsed Order; Central

“[b]y simply concluding ambiguity because [Central United] allegedly changed its practices to
process claims based on more accurate EOB information rather than provider list prices the

Report fails to apply an appropriatc legal standard.” Contrary to that contention, howev¢r, the
record is replete with evidence of ambiguity regarding the meaning of the term “actual chargc™.
If the term was unambiguous, Central United would not have issued endorsements for their older
- policies and begun marketing new policies with the term defined. If the term was unambiguous,

Central United would not have administered the claims on its own and the Commonwealth and
" Dixie policies as it did for years prior to

_ Pebruary 1, 2003, and then abruptly change claims
administration. Also, if the term was unambiguous, no new statutes would be needed in various

the states defining the term actual charges. See Exhibit B (new state statutes) with Exhibit MM,

October 31, 2008 Response of Central United to the August 26, 2008 Report.

United contends that

80.  Furthermore, several Jawsuits hav

¢ been filed around the country regarding the
term at issue.

District courts in Alabama and Louisiana have found that the phrase “actual
charges” is unambiguous “when given its ordinary and plain meaning in the context of the
policy” and that it means “thic amount that the insured is legally obligated 1o pay.” Claybrook v.
Central United Ins. Co., 387 F.Supp.2d 1199, 1204 (M.D.Al2.2005); Jarreau v. Central United

Ins. Co., 2006 WL 2086011, * 1 (M.D.1a:2006) (questioned by Guidry v. American Public Life

ns. Co., 512 R.3d 177, 182 (5" Cir. 2007), and Ward v. Dixie Nat 'l Life Ins. Co., 257 Fed.Appx.
' 620, 630 (@™ Cir. 2007)). Conversely, the Fifth Circuit and Fourth Circuit have found the phrase

“gotual charges”™ as used in a supplement

F.3d at 182; Ward, 257 Fed. Appx. at 627. The Western

. the undefined phrase “actual charges” is ambiguous in a limited benefit health insurance policy.
Metzger v. American Fidelity Assurance Co., 2006 WL 2792435 at

2006). The Northern District of Mississippi has also held that “the term ‘actual charges' as used
. but not defined in the subject policy means the amount of money the provider typed on the bills
and sent to the insured and insurer.” Conner v. American Public Life Ins. Co., 448 F.Supp.2d
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District of Oklahoma has also found that
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762, 766 (.D. Miss. 2006). And-very recently, the Distriet Court of Atizona found the term
actual charge to be ambiguous and could be interpreted in diffcrent ways.

_ Pierce v. Central
United Lie Ins. Co., 2009 WL 2132690 (D.Ariz. July 15,2009).

81, Inasimilar vein, Central United points to the definition of “actual payment” in 20
CSR 400-2.065(1) to support its interpretation of actual charge benefits in its policies. Central

United Post-Hearing Proposed Order, 198.¢. That regulation states:

(A) "Actual payment,“ the real total dollar amount actually paid or 1o be paid in
fact, by a health insurer, or by the health insurer anid the insured when the insured

is responsible for some part of the cost, to a health services provider for a health
service(s) pursuant 10 8 health plan. Annual adjustments in amounts paid to
providers which are based on referral rates, quality or cost cffectiveness
. measurements, or other similar confractual provisions may be excluded from the
calculation of a_ctual payments, at the option of the health insurer. '

g2 This citation does not avail Central United for two reasons: (1) the phrase “actval

payment” is not at issue in this matter and simply because the word “actual” appears in the

_ phrase, it does not render the phrase sufficiently similar to the term actual charges to provide any
guidance, and hence, is irrelevant; and (2) if the term “actual charges” is not ambiguous and is

‘not a term of art as Central United contends, Central United would not.need to rely on the
definition of a differcnt phrase in a different context to aid in defining the term.

17
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~ CONFIDENTIAL ¥ TTNAL ORT)ER

Based upon the substantial and competent evidence in the record and prcsentcd at the

hearing in this matter, and having read the full record inCIuding the Final Examination Report,

transeript, written submissions and comments, and all cvidence submitted by the parties in this

matter, including any relevant portions of the examiner’s work papers,
1"r IS HEREBY ORDERED that the Final Examination Report of Ceritral United Life

. Insurance Company (NAIC #61883), Examination #5013-36-TGT, datcd. July 10, 2009, is

occpted as-filed, pursuant to 20 CSR. 100- 8 018(1}G)1.
veals that the company has opetated and -

hercby a

Furthermore, bccausc the exammatlon report re

is operatmg in violation of any law ot regulation,

CITIS FURTHER ORDERED that the Enforcement Section of the Department is hereby

dlrccted to initiate appropriate legal and regulatory actions cons1stent with the findings comamed

in the Final Examination Report of Central United Llfc Insurance Company (NAIC #61883)

Examination #5013-36-TGT, datcd July 10, 2009, and consistent ‘with these Findings of Fact,

Conclusions of Law and Confidential Final Order Accepting Final Examination Report 85 Tiled.

SO ORDERED, SIGNED AND OFFICIAL SEAL AFFIXED THIS 27™ DAY OF

% . | .
John M. 1Tuff _'
Director

AUGUST, 2009.
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CERTIFICATE OF SERVICE

The undersigned hercby certifi

to:

Sherry L. Doctorian, Esq.
Armstrong Teasdale LLP

- 3405 West Truman Blvd., Suite 210
" Jefferson City, MO 65109

-

a " And hand delivered to:

Carolyn H. Kerr, Esq.

Senior Attorney

Insurance Market Regulation Division
Department of Insurance, Financial Institutions
- and Professional chlstratlon

J__NW ﬁbgég,ﬁ_/)
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es that a true and accurate copy of the foregoing document

was forwarded by facsimile, hand-delivery, and certified mail, this 27" day of August, 2009
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'FOREWORD

This Market Conduct Examination Report 1s, in general, a report by exceplion. However, failure
to comment on specific products, procedures or files does not constitute approval thereof by the
Missouri Department of Insurance, Financial Institutions and Professional Registration. In
performing this examination, the Missouri Department of Insurance, Financial Institutions and
Professional Registration selected a small portion of the Company's operations for review. As
such, this report does not reflect a review of all practices and all activities of the Company. The
examiners, in writing this report, cited crrors made by the Company. The final examination
report consists of three parts: the examiners’ report, the response of the Company, and

administrative actions based on the findings of the Director of the Missouri Deparlmcnt of
Insurance, Financial Institutions and Professional Registration.

Whetever used in this report:

“CUL” or *Company” refers to Central United Life Insurance Company;
«  “CSR"refers to the Code of State Regulations;

“DIFP” or “Department” refers to the Missouri Departrnent of Insurance, Financial
Institutions and Professional Registration;

“NAIC” refers to the National Association of Insurance Commlssmners,
- “RSMo"” refers to the Revised Statutes of Missouri.
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SCOPE OY TOE EXAMINATION

The authority of the DIFP to perform this examination inchides, but is not limited to, §§374.110,
374.190, 374.205, 375.445, 375.938 and 375.1009, RSMo. In addition, §447.572, RSMo grants

authority to the DIFP to determine Company compliance with the Uniform Disposition of
Unclaimed Property Act. '

The Company examined was Central United Llfc Insurance Company.

The time period covered by this examination-is primarily from January 1, 2002, through
December 31, 2004, unless otherwise noted.”

The purpose of this targeted- examination is to determine whether the Company complied with

Missouri laws and DIFP regulations in its marketing, underwrltmg and administration of cancer
and specified dlsease health insurance pohclcs ‘

While the examiners reported on errors found in individual files, the examination also focused on
the general business practices of the Company. The DIFP has adoptcd the error tolerance
guidelines established by the NAIC. Unless otherwise noted, the examiners applied a 10% error
tolcrance ratio to all operations of the Company, with the cxception of ¢laims handling. The

error tolerance ratio applied to claims matters was 7%. Any operation with an error ratlo in
excess of these criteria indicates a general business practice.

" The examination focused on review of the cancer and specified disease health insurance business
of the company. ‘The examinatior included, unless otherwise noted, a review of the following

areas of the Company’s opcratlons Sales and Marketing, Underwriting, Claims- and
Complaints/Gricvances. :

This market conduct examination was performed at the home office of the Company: 10700

Northwest Freeway, Houston, Texas 77092.
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EXECUTIVE SUMMARY

" The main issucs of concern found by the examincrs are as follows:

1. CUL materially changed how it administers the benefit provisions of guaranteed
renewable cancer health insurance policies beginning February 1,2003.  The change has -
impacted the benefits paid for claims under many of the policies issued by CUL as well
as benefits paid for claims under many of cancer insurance policics that the Company

assumed from or administers for Dixie National Lifc Insurance Company or assumed
from Commonwealth National Life Insurance Company. '

Many of the benefit provisions of the Company’s cancer policies are worded to pay
benefits based on a health care provider's actual charge-for covered services. Prior to
February of 2003, the Company administered those actual charge claims based on the .
_amount health care providers billed for their services. Beginning in February of 2003, the
Company administered claims based on a different definition of the term acfual charge.
From that date forward, the Company defined actual charge to mean, “...the amount(s)
actually paid by or on behalf of the Covered Person and accepted by the provider as full
payment for the covered services provided.” As aresult, any benefit payments that were
‘based on a provider’s actual charge werc limited to whatever lower amount the provider

apreed to accept from the insured person’s primary health plan, Medicare or other third
party payer. This change resulted in:

A reduction to the amount of benefits payable,

An increase in the number of consumer complaints,

Increased litigation against the Company,

More time consuming claims processing because the company had to ask
claimants to provide EOBs from their primary health plan or their Medicare
benefits summary, and, ' '

Unfair discrimination against equally situated policy owners due to differences .
among their primary health plans.

o0ws

E.

The term actual charge was not defined in any of the Company’s marketing materials or -
in any of the cancer policies sold in Missouri until October of 2003, It was not until
December of 2003 that all cancer policies the company marketed in Missouri that paid

one or more benefits based on a health care provider’s actual charge included a definition -
of that term.

The Company and the DIFP have both received consumer complaints because of the
Company’s slow payment of claims. Claims investigation and claims payment time
studies outlined in this report clearly demenstrate that slow payment of claims is an issue

" of concern.  Consumer complaint files indicate that the changed definition of the term
actual charge, slow payment of claims (to which that changed interpretation would
contribute), and premium rate increases made up the majority of the complaints against
the Company during the time frame covered by this examination.
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SECTIONT

[ SALES AND MARKETING PRACTICES

This section details the examination findings regarding sales and marketing practices. The

items reviewed were the Certificate of Authonty, product marketing ‘and advertising
materials and agent training materials. '

| A. Company Authorization

Missouri law limits the entities that may sell insurance and the types of insurance they
may sell. These limitations exist to protect consumets and ensure that they reeeive fair
treatment from insurers. After an insurer has submitted an application and complied

with all requirements to conducl .insurance business in Missouri, the DIFP grants a
license called a Certificate of Authority. .

During the time period covered by the examination, Central United Life Insurance
Company had authority to transact business in the following lines of insurance:

+ Life, Annuities and Endowments

* Acc.id ent and Health

B. Marketing Practices

Missouri law requires that an insurer be truthful and provide adequate disclosure when
. marketing its insurance products. This includes assuring that its advertisements do not
omit information if that omission has the capacity, tendency, or effect of misleading or
deceiving potential customers as to the extent of any policy benefits payable. The
examiners reviewed Company marketing practices including advertising and agent

training materials, to determine whether those materials and marketing practices
complied with Missouri law. : o

The examiners found the following issue in this review:

-Many of the cancer insurance policies the Co‘mpany'issued in Missouri, as, well as

cancer policics issued in Missour that it assumed from or administered for other
insurers, contain benefit provisions that pay benefits based on a health care provider’s
actual charge for covered services. None of the marketing materials used in the
solicitation or sale of those policics defined or explained the term actual charge.

Before February 1, 2003, the Company, as well as those companies from which it had
assumed such policies, administered claims based on actual charge meaning the amount
billed by the health care provider. From that date forward any benefit
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payments that were based on a provider’s actual charge were limited to whatever lower

amount the provider agreed to accept from the insured person’s primary health plan,
Medicare or other third party paycr.

Based on information provided by the Company, it continued to market policy form
CP3000AMO until December 2003, although that policy form and its related marketing
materials did not define actual charge or-explain the limiting nature of that terminology.
A notice in that regard was not sent to existing policyhotders until July 3, 2003,

The company did not begin attaching endorsement form CP3ACEND to new issues of
this form to add the definition of actual charge until October 16, 2003. Marketing
‘materials used in the solicitation of this policy, however, were never revised.

The only writlen communication from. the company to its agents rcgardmg this change
was sent to them sometime in July 2003. That communication consisted only of a copy
of the Notice form that had been sent to policyholders on July 3, 2003.

Therefore, between February 1, 2003, and July 1, 2003, the Compﬁny marketed an
amb1 guously worded policy form thxough m1smf0rmed agents (form CP3 OOOAMO)

Refcrcncc § 375.936(6), RSMo, and 20 CSR 400-5. 700(5)(A)1

C. Advertising

No advertisement for cancer policies providing actual charge benefits that werc issucd
. by the company prior to October 2003, and no advertisernent of such policies that the
company assumed from or administers for Dixiec National Life Insurance Company or
assumed from Commonwealth National Life Insurance Company, define or explain the
term actual charge. Furthermore, the advertising materials did not explain that, after

February 1, 2003, the actual amount of benefits payable depended on the claimants’
“other” insurance rather than the billed charges. '

Review of advertisements from (hese companies for policies in force during the fime

. frame of this examination, and that pay one or more benefits based on actual charges,
found the following: .

1. Dixie National Life Insurance Company ~ The Company was able to produce two
advertisements used by this company:

a. Form CP-1005-Rev,3/88 - This ad advertised policy form CP-1005. Under the
heading Additional Benefits are six bullet items. The first and last bullet items,
“*Pays in addition to all other insurance” and “*Pays directly to you”, are
the only bullet items in bold type.

b. Form NCP-5-(Rev.9/92) - This ad advertised policy form CP-1004. White text on
a black background at the bottom of the third page of this ad, in bold type and in

the largest font on the page, reads: ““PAYS IN ADDITION'". Below that, also in
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bold type but in a slightly smaller font, reads: “to any other ihsuran}:e, privateor

governmental, including Medicare, and directly to you or whomever
designate. No reduction in benefits at any age.”

you

The two sentences it bold type in each of these ads imply that benefits of the policy
are not affected in any way by other insurance a claimant may have. This
characterization of the policy’s benefits fail to inform the purchaser that the actual
tevel of benefit does, in fact, depend on the policyholder’s “other insurance.” Because

CUL changed its application of “actual charge,” s0 that th

¢ amount paid on a claim
“depends on the amount the provider accepted as payment in full from the

policyholder’s “other insurance,” rather than the-billed amount (as it was paying prior
~ to February 1, 2003), the policyholder’s benefit under the CUL policy was adversely
affected by any other insurance he or she may have in addition to the CUL policy.

A person with experience in the field o

f health insurance may understand that each
sentence addresses a scparate issue.

_ However, because of the overall style and
appearance of this ad, an ordinary, prudent consumer would belicve that these two
sentences should be read together-to mean that benefits of the policy are not reduced
due to any other insurance they may have no matter how old they become.

This failure to fully inform the customer or potential policyholder of the effect of

“other insurance” on the level of coverage provided by the CUL policy had the
capacity, tendency, or effect of misleading or otherwisc deceiving purchascrs or

potential purchasess as to the exact natare and extent of the bencfits payable under the
CUL policy. ' ' o

Reference: §375.936(6)(a), RSMo, and 20 CSR 400-5.700(5)(A)]

3. Commonwealth National Lifc Insurance Company — The Company was able to

produce four advertiscments used by this company. Form BCEP-94 advertised policy
form CEP-93ULT. On the lower half of page 3 of this ad, below the bolded, !}
- type heading, “Why does this outstanding policy deserve your consideration” are

six bullet point items in bold type. The second bullet point states: “It pays
" regardless of other insurance you may have!” '

larpe

This advertisement directly conflicts with the Company’s new interpretation of actual

- charge. This advertisement clearly illustrates the intention of the issuing company {o

pay actual charge benefits based on the amount of a provider’s bill for covered -
- services. :

Reference: §375.936(6) (), RSMo.

" 3. Central United Life Insurance Company — 'The Company provided two
. advertisements of its policies: .
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a. Form CP-1003-GN-7/96. At the bottom of the sccond page, in the second largest
font that appears on the page and in bold type, is the same wording as described
in 1b, above, although in black typc on a white background: “PAYS IN
ADDITION” to any other insurance, private or governmental, including

Mecdicare, and directly to you or whomever you de51gnate No reductlon in
benefits at any age.”

A person with experience in the field of health insurance may understand that the
two sentences address separate issues. However, becaase of the overall style and
appearance of this ad; an ordinary, prudent consumer would have belicved that
these two sentences should be read together to mean that benefits of the policy:

are not reduced duc to any other insurance they may have no matter how old they
become,

Additionaily, this characterization of the policy’s benefits fail to inform the
purchaser that the actual level of benefit does, in fact, depend on the-
policyholder’s “other insurance.” This failure to fully inform the customer or
potential policyholder of the effect of “other insurance” on the level of coverage
~ provided by the CUL policy had the capacity, tendency, or effect of misleading

or otherwise deceiving purchasers or potential purchasers as to the exact nature
and extent of the benefits payable under the CUL policy.

Reference: §3 ?5.936(6)('(1),. RSMo, and 20 CSR 400-5.700(5)(A)1

b, Form CP-1004-GN-7/96 - The front cover page of this ,.ﬁd includes a list of six

items that describe what the policy pays. The sccond itern in this list stales,
“PAYS in addition to any other policy you might own.”

This ad implies that benefits of the policy are not affected in any way by other
insurance a claimant may have. Again, the Company’s failure to fully inform the
customer or potential policyholder of the actual effect of “other insurance” on the
level of coverage provided by the CUL policy had the capacity, tendency, or
effect of misleading or otherwise deceiving purchasers or potential purchasers as
to the exact nature and extent of the benefits payable under the CUL policy.

Reference: §375.936(6)(a), RSMo, and 20 CSR 400-5.700 (S)(A)l

A review of advcrtlscmcnts the company used after January 1, 2003, to market

policies that provide one or more bcncﬁls based on the actual charge for a covered
service found the following: -

1. Outlines of Coverage form CP 3000AMO-OC - This outline of coverage was used _
in the sale of cancer policy form AP3000AMO afler the date the Company changed

how it defines actual charge. These outlines of coverage do not define or explain
the term actual charge.

- ok
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2. CP3000A 0102-MO — The following statement appears in bold type on the bottom
of page 2 of this brachure, in a font that is consistent with the font used for other text
on that page: “PAYS IN ADDITION to any other insurance, private or
government, including Medicare, and directly to you .or whomever you

‘designate.” The brochure does not include a definition or explanation of the term
actual charge.

3. CP3000A-CC-0202 (AR, IL, MO) ~ Language at the top of page 2 is substantially
similar to language in form CP3000A 0102-MO, as shown above. '

Reference; 20 CSR 400-5.700(5)(A)1

10



4. 30

SECTION T

II. UNDERWRITING PRACTICES

This section of thc report details the exammatlon fmdmgs regardmg underwriting
practices.

To minimize the duration of the examination, while achieving an accurate cvaluation of
the issues of concern examiners liiited their review to a review of palicy forms.

A. Forms and Filings

* The examiners reviewed policy form documents and related forms to determine if the-
‘Company complied with Missouri law and requirements for the filing, approval and
content of policy forms and related forms. Those forms were also reviewed to ensure

that the contract language used-is not ambiguous and is adequate to protect the
-consumer. ' :

The examiners found the following errors in this revicw:

No cancer insurance policy forms that the Company issued or renewed in Missouri from
the beginning of the period covered by this examination (1/01/02) through October 16,
2003, that bascd one or more benefits on the provider’s actual charge for covered
services, contained a definition of the term actual charge. Policies the Company sold or
that it assumed from Dixie National Life Insurance Company and Commonwealth
National Life Insurance Company had been sold and administered such that actual .
charges meant the @amount the provider billed for the covered service. The intent of
these companies fo pay aciual charge benefits based on the amount billed by the
provider is ciear upon review of those forms and related advertising,

When any of these insurers chose to further limit the amount of policy benefits payable
for a covered service, whether the benefit provision was worded to pay based on the
- actual charge or usual and customary charge these companies did so by placing specific

-dollar limits on the maximum amount payable, or, in the case of benefits for surgery, by
~ limited benefits to a surgical fee schedule. '

Prior to February 2003, there was no ambiguity in such policies issued by the
Company, or in like policies assumed from or administered for Dixic National Life
Insurance Company and Commonwealth National Life Insurance Company, because
claims filed for actual charge benefits were consistently adjudicated on the basis of
the health care provider’s billed charge. That was no longer the case when the

Company implemented its decision to change how it defined thc term actual charge
. beginning February 1, 2003.

11
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The Company sent “IMPORTANT NOTICE REGARDING CANCER CLAIMS® to all
owners of actual charge policies on Fuly 1, 2003, This was the first communication
from the Company to policyholders conceming its new interpretation of actual charge.
That notice explained the Company’s new interpretation of actual charge and informed
- policyholders that, because of this change, Explanation of Benefit forms (EOBs),

Medicare Benefit Summaries or similar documents would be required as part of proofs
of loss to show the amount of money a provider agreed to accept as full payment for

covered services,

In' addition, the policy forms that provide one or more benefits based on a provider’s .
actual charge, but do not contain a definition of that term, have become ambiguous and
no longer mect the standards under which they had been approved, as set forth in

§376.777.7, RSMo. The Company continued to market policy form CP3000 AMO until
December 2003. _ o .

New issues of policy form CP3000 AMO were not amended or revised to include a
definition of actual charge until endorsement form CP3ACEND was mailed to existing

Central United Lifc Insurance Company policy holders on October 16, 2003, and
attached to new issues of that policy form from that date forward. : '

Pursuant to the provisions of §376.780, RSMo, “A policy delivered or issued for
delivery to any person in this state in violation of sections 376.770 to 376.800 shall be
held valid but shall be construed as provided in sections 376.770 to 376.800. When any
provision in a policy subject to sections 376,770 to 376.800 is in conflict with any
- provision of scetions 376.770 to 376,800, the rights, duties and obligations of the

insurer, the insured and the beneficiary shall be governed by the provisions of scctions
376.770.to 376.800.”

Finally, the company had no contractual right to change in-force policies by
endorsement, using form CPA3ICEND without the signed consent of policy owners. All
of those policies were guaranteed renewable. Each policy owner was entitled to
maintain their policy in force as issued, so long as they paid the required premium,

Reférence: §§375.445,376.777.7, and 376.780, RSMo.

“For all of the reasons stated above the Company should re-process; and pay, based on
the provider’s billed charge, all claims filed on all such policies issued before October
16, 2003, for which benefits were payable based en the provider’s actual charge unless:

1. The Company can show that the policy under which claim was filed has contained a

definition of the term actual charges since the date of issue, that definition is

consistent with the way the claim was adjudicated, and any amendments to thé_

policies were agreed (o by the policy owners; or

Claims for actual charge benefits wérc paid based on the provider’s billed charges.

12
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the form numbers of the policy forms that were
or more of the 200 claims files reviewed during
cies provide one or more benefits based on a
ese policies define or explain that term:

‘The following lists, for each company,
issued in Missouri to claimants of oge
this examination Each of these poli
provider’s actual charge but none of th

1. Central United Life Insurance Company -

Forms: CP-1003-MO, CP3000 AMO and CP-1004:GN-7/96
2. Dixie National Life Insurance Company — _

Forms: CP-1003, CP-1004 and CP-1005
3. Commonwealth National Life Insurance Company

Forms: CEP-350-MAX-COMB
- CEP-93ULT
CEP-NP93-MO . -
CEP-93CONY A
CEP-120-REV-487 *
CEP-200-GP/NGP-MO *

* Although" both of these policies ray actual charge benefits for various inpatient
services such as drugs, attending physician visits, private duty nursin g services and

inpatient and outpatient lab services, these benefits are subject to very limited daily
. or per occurrence dollar limits, ' :

13
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SECTION I11

TIL  CLAIM PRACTICES

This section of the-report details cxamination findings regarding Central United Life
Insurance Company's claim practices. The examiners reviewed such practices to detcrmine
whether claims submitted to CUL are efficiently processed and accurately paid, and for
adherence to contract provisions, Missouri law and DIFP regutations.

- To minimize the duration of the examination, while still achieving an accurate evaluation of
claim practices, the examiners reviewed a statistical sampling of the claims processed. A
claim file, as a sampling unit, is defined as an individual demand or request for payment or

action under an insurance contract. Benefits may or may not be payable under the contract
when the request or demand is made. '

The most appropriate statistic to measure compliance with Missouri law and DIFP

regulations is the percentage of files found to be in error. A claim error includes, but is not
limited to, any of thc following:

An unrcasonable delay in the acknowledgement of a claim.
An unrcasonable delay in the investigation of a elaim.

An uireasonable delay in the payment or denial of a claim.
A failure to calculate claim benefits correctly.

A failure to comply with Missouri law regarding claim settlement practices.

. & &+ &

A. Claims Time Studies

_In order to determine the efficiency of claims processing, the examiners reviewed claim
records and calculated the amount of time faken by the Company to: (1) acknowledge

the receipt of notification of claims, (2) investigate claims; and (3) make payment or
provide an explanation for the denial of claims.

DIFP regulations provide for the following time requirements in non-assigned claims
processing. The company must:

Acknowledge receipt of notification of a claim within 10 working days.

* Provide instruction and reasonable assistance so that first party claimants can
comply with policy conditions and reasonable insurer requirements.
Complete investipation of a claim within 30 calendar days after notification of the
claim.

Pay or deny a claim within 15 working days of recclpt of all forms necessary to
establish the nature and cxtent of the claim,

14
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Cancer Insurance Policy Claims Time Studies

Field Size: 11,374
Sample Size: 200
Type of Sample: Random

1. Acknuwledgement Tinle Study

Insurers are required to acknowledge recexpt of notification of a claim within 10
working days.

Working Number _ _
Days of Claims - Percent
0-10 200 100%

~ Over 10 0 . - 0%
Total . 100%

Examiners found no errors in this review.

2. Investipation Time Study

- The company failed to complete its investi gation of 29 claims within 30 days after

notification of the claim, aithough the 1nvest1gauons could reasonably be .
com pleted within this time.

Calendar ~ ~ Number
" Days_ ) of Claims Percent
0-30 17 85.5%
Over 30 ' 29 . 14.5%
Total ' 100%

Ercor Ratio: 14.5%
Reference: 20 CSR 100-1.040 (as amended 20 CSR 100-1.050)

Note: ‘Each of the 29 above referenced claims is also among the exceptions noted
in the following Determination Time Study.

3. Determjnation Time Study

The Company failed, in 57 of the 200 claims sampled, to advise claimants of the
acceptance or denial of their claim within 15 working days of receipt of all forms
necessary 1o establish the nature and extent of those claims

15
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Working Number _
Days ' “of Claims Percent
015 | 143 71.5%
_ Over-15 57 28:5%
Total 100%

Error ratio: 28.5%

Reference: 20 CSR 100-1.050(1) (A)

B. General H_andling Practices

The examiners reviewed Company claim processing practices to determine adherence to its
_contract provisions and campliance with Missouri law and régulations.

The following are the results of this review:

1. The company offered policy holders the option to accept an endorsement to their policies

that reduced benefits for chemotherapy and radiation by 50%. This endorsement was
offered in lieu of a pending rate increase. ‘

“The owner of policy form 72 19305 clected to-accept the endorsement, but not until after

the date expenscs were incurred for chemotherapy. The company improperly reduced “
benefits 50% althongh services were received prior to the endorsement’s effective date.

The company acknowledged this error and remitted a check for $13,727 to the policy
holder for the actual amount due, plus interest.

Reference: 20 CSR-100-1.020(1)

The Company provided examiners with copies of the claim files for claims that had been
denied because claimants failed to provide a copy of a Medicare Benefit Summary or an
EOB from the insured’s primary health plan. Upon review of those files, it appearcd to
examincrs that some claimants submitted documents that provided sufficient information

for the Company to have determined its liability for the actual charge benefits covered by
the policies. '

" Request # 23 asked the Company to review 10 of those claim files to determine if
sufficient information had been provided to have atlowed payment of those claims. CUL
reviewed thosc files and reconsidered and paid the following four claims.

16
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Bloék # | Policy# | Claimant# | Claim# | Date Paid | Amount
Paid
2 72 13487 002 6001 {3/26/2006 | $8,509
3 83 A05118400 001 6001 |3/29/2006 | $8,400
4 33 'A05128220 001 6001 ] 3/27/2006 | $478
5. 83 A05415830 001 6001 | 3/27/2006 | $1,590 |

17
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SECTION IV
1V. COMPLAINTS |

This section of the report details the examination findings regarding complaints and
grievances against the Company. Missouri law requires insurers to maintain a register of
all complaints/grievances received and to retain the documentation on the handling of these
complaints. The examiners reviewed 32 compiaints submitted directly to the Company or

.through the DIFP for calendar years 2002, 2003 and 2004. No crrors were found in that
Teview, ; _ '

However, one complaint was found in th

¢ Company’s claim files that wero not included on
the Company’s Complaint Log. : ‘

Reforence: 20 CSR 300-2.200(3)(1D) (as amended, 30 CSR 100-8.040(3)(D), eff. 7/1/08)

18
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SECTION V

V. CRITICISM & FORMAL R.E()UEST TIME STUDY

This study reflects the amount of time taken by the Company to respond to criticisms and
requests submitted by the eXaminers. '

A. Criticism Time Study

Calendar Number

Days Criticisms _ Percentage

0-10 4 57%

Over 10 3 2%

Total 7 100%

B. Formal Request Time Study

Calendar * Number of

Days - Rgg_ uests ' Percentage
L 0-10 25 95%

Over-10 1 : 4%

Total 26 100%

19 -
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EXAMINATION REPORT SUBMISSION

Aitached hereto is the Division of Inswrance Market Regulation’s Final Report of the

cxamination of Central United Lifc Insurance Company (NAIC #2398-65323), Examination
Number 5013-36-TGT. This cxamination was conducted by Jim Mealer, and Jim Casey. The
findings in the Final Report were extracted from the Market Conduct Examiner’s Draft Report,
dated August 26, 2008. Any changes from the lext of the Market Conduct Examiner’s Draft
Report reflected in this Final Report were made by the Chief Market Conduct Examiner or with

the Chief Market Conduct Examiner’s approval. -This Final Report has been reviewed and
- .approved by the undersigned. R ' .

! ) 3 -/ .
MWW 7/10/09
Michael W. Woolbright / - Date
Chief Markel Conduct Examiner

20
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Sherry L. Doclorian , ARMSTRONG TEASDAL]:LLP
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MISSOURIL | KANSAS ILLINOIS MLVADA MEW YORK, NY WASHINGTON, DC ) sHAMNGHAL 1 SYDMEY
| ECE‘VED ATTORNEYS AT LAWY

August 11, 2009 AUG 11 7009

MO. DEPT OF IMSUR
FINANCIAL INS 11 R %%%EEL
PROFESSIONAL REGISTRATIUN

VIA HAND-DELIVERY

John Hulil, Director

Missouri Depariment of Insurance, Financial
Institutions and Professional Registralion
Truman State Office Building

301 West High Street, Room 530

Jefferson City, MO (5102

Re: Missouri Market Conduct Examination #5013-36-TGT
Central United Life Insurance Company (NAIC #65323)

Dear Mr. Huff:

Pursuant 1o 20 C5KR 100-8.018(1)(I), I write on behalf of Central United Life Insurance
Company (CULIC) to request an additional thirty (30) days in which to consider the options
listed in said regulation concerning the above-referenced markel conduct examination report.
Although there have been substantive attempts to discuss cetilement, we still have a ways to g0
to finalize any settiement. Due to summer vacations, an Ongoing discussion of this new
regulation, the possibility of 2 bifurcated settlement, and other interruptions, the Company
requircs additional time in which to consider alk of its options.

Your consideration of this request is greatly appreciated.

Very truly yours,

ARMSTRONG

=3

SDALE LLP

SLD/aw :
ce: Carolyn Kerr, Esq.
John McGettigan, Esq.

1405 WEST TRIMAN ROULEVARD SUITE 210 ]EFFERHON (.lT‘l',MibeilRlGSlO‘:’-S?ll i TEL: §73.A36.5394 i FAXN: 573 A36.R457

w ww armstrongloasd ale.Lum



Department of Insurance

Jeremiah W.(J ag) Nixon

(_; rernoT

Financial Institutions

_ - and Professional Refj,ist ration
State of Missouri John M. Hud, Director
Oflice of the Director .

August 12, 2008 g - 4/

Via Facsimile Only
573.636.8457

Sherry L. Doclorian

Armstrong Teasdale LLP

1405 West Truman Blvd., Suite 210
Jefferson City, Missouri 65109

Re:  Missouri Market Conduct Examination #5013-26-TGT
Central United Life Insurance Company

Dear Ms. Doctorian:

[ am in reccipt of your letter dated August 11, 2009, and delivered to the
Department at approximately 5:00 p.m., requesting a thirty (30) day extension of time for
your client to consider its options in response to the above-refcrenced Market Conduct
Examination. The request for additional time is denied. As 1 understand it, your client
initially received this Examination on September 8, 2008, and over the inlervening,
months rcquested two extensions of time. It would appear (hat your client has had
cufficient time to consider.its options.

Naturally 1 regret it if this decision causes you ot your client any inconvenience.

Sincerely,

Director
Department of Insurance, Financial
Tnstitutions and Professional Registration

301 West High Street, Room 530, P.0. Box 690 * Jeflerson City, Missouri 65 102-06D0-
Telephone G7ArMT51-4126 « TDD 1-573-526-1536 (Hearing Impaired)
bttp/iwww difp.mo.gov
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Sherry L. Doctorian . ARMSTROIVTG TEASDALE LLP
MISSOURT KANSAS \ ILLINOIS NEVADA | WASHINGTON, DC SHANGHAL | )

ATTORNEYS AT LAW

April 16, 2009

Carolyn Kerr, Esq. -
Missouri Department of Insurance, Financial P
Tnstitutions and Professional Repistration

Truman State Office Building

201 West High Street, Room 530

Jefferson City, MO 65102

Re:  Central United Life Insurance Company — Market Conduct Examination
Dear Carolyn:

This will confirm our conversation regarding my request for an extension of time to
respond to the Department’s report following the market conduct examination of Central United
Life Insurance Company. You have agreed to a two-week cxtension, which makes our Tesponse
due on or hefore May 1, 2009. ' £/ e

Y our professional courtesies in this regard arc greatly appreciated.
Very truly yours,

ARMSTRONG TEASDAILE LLP

Sherry L. Doctorian

SLD/aw
cc:  Jobn MoGettigan, Esg.

. 1
: : - : ] . 1 .7
3405 WEST TRUMAN BOIILEVARYY SINTE 2100, JEFFERZOM CITY, MISSOURL 65109-5713 i TCL: 573.636 K394 FAX. §73.636.8457

W, AT strungtcauda!e.com



